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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] John Wright says his former employer, V Farms Ledit(VFL), dismissed

him without reason and unjustifiably.

[2] V Farms Limited says Mr Wright was engaged underfix@d term

employment agreement which terminated at the enldeo$pecified term.

Background

[3] In early 2010 John Versteynen, the director andettedder in VFL, identified
that because of the recent felling of 28 hectafgsre trees on the dairy farm where
VFL was a sharemilker extensive replacement feneiag necessary. Because that
work would take time he would otherwise have spelsewhere on the farm, he
sought to employ a full time employee in the upaommseason to assist with the
farming and other duties until the extra fencingkwyas completed. He anticipated

that he would require the assistance for the tdksn.
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[4] Mr Wright was coming to the end of a fixed termnfiaassistant’s position
where he had been employed for the 2009-2010 seasmhwas looking for new
employment. In February 2010 he approached Mrtegnen. Approximately a
week later Mr Versteynen called him back, sayintaren assistant’s position was
available for the upcoming season. Mr Wright daédaccepted the offer, and that

nothing was said about it being for a fixed term.

[5] The parties met on 23 February 2010. Mr Wright badn employed under a
standard document made available through the RedelF@rmers, and brought a copy
of that agreement as a basis for discussion as &ist®ynen had not obtained one.
The parties discussed the document page by pagerecb over provisions not

relevant to them with stickers before writing nems\psions on the stickers, and made
other handwritten amendments as necessary. Tlgegdithe stickered document

with its amendments, and initialled each page alisrussion about its contents.

[6] There was a conflict in the evidence about whetkerVersteynen also
advised that the position would be for the 2010128&ason only, in order to cover
the time when Mr Versteynen was also to be occumidid the re-fencing work. 1do
not accept Mr Wright's assertion that he was unawhe agreement was to be for a
fixed term of one season. Itis less clear wiette was told why, but | consider it
more likely than not that the reason was explaie#der during the preliminary

telephone conversation or at the 23 February ngpetin

[7] The fixed term provision in the agreement read:

3. Term of this agreement
3.1 Permanent agreement

This agreement shall come into force on tAeJdne 2010 and shall continue until
terminated by either party in accordance with thigeement.

(or complete the following section for fixed tergreéements only)
A fixed term agreement may only be used if the emaplhas genuine business
reasons based on reasonable grounds for offeriagptisition for a fixed term. All of

3.2 must be completed prior to commencing employifighe parties intend the
employment to be for a fixed period, rather thammment employment.

3.2 Fixed term employment
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3.2.1 This agreement commences on Firt¢fl June 2010.

This agreement shall terminate on the Thirty FakMay 2011.

3.2.3 This position is for a fixed term because job requires this length of time
for job to be completed.

[8] The years specified in the agreed provision had lvedtten on stickers, as

was the explanation added to clause 3.2.3. Agholbe did not make such an
allegation outright, Mr Wright seemed to be hintinghis written evidence that the
provision was included without his knowledge. tekfconsiderable discussion during
the investigation meeting Mr Wright indicated heswent making such an allegation,

and | would not have accepted the allegation ineugnt.

[9] With the exception of a minor exchange in Februiigl over Mr Wright's
lateness to work, the employment relationship peded relatively smoothly until an
incident on 21 March 2011. Mr Wright had set upah that morning, only for the
owner of the farm to advise him later that a sea been pinched, causing the vat to

leak milk. Mr Versteynen approached him subseduéntrequire an explanation.

[10] Mr Wright's account was that he explained he hatllef the vat that way,

and that Mr Versteynen reacted angrily. Mr Vemen told Mr Wright he had an
attitude problem, that his heart was not in the jd that his employment would
terminate on 31 May 2011.

[11] Mr Versteynen denied that he reacted angrily,caigih he was disappointed.
He said he merely told Mr Wright he needed to taloge care. At the time, that was

the end of the matter.

[12] Mr Wright was to commence one week’s annual ledee riext day. Mr
Versteynen said in evidence that he decided it dvdel timely to remind Mr Wright
of the date of termination of the employment agresimin order to give Mr Wright
an opportunity to look for work for the new seastming his time off. Accordingly

on 21 March he had a separate and unrelated disousgh Mr Wright some time
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after the vat incident, during which he reminded WMright of when the employment

agreement would terminate.

[13] | prefer Mr Versteynen’s account. There was néolnysof animosity between
the two men, Mr Versteynen had taken a lenient Gagr to Mr Wight's earlier
episodes of tardiness, and as a result | condidenlikely that Mr Versteynen would
react as angrily as Mr Wright said he did on 21 dhar Secondly, because it was
acknowledged that Mr Wright would start looking feork for a new season early in
the year and had done so the year before, there nefting unusual in Mr
Versteynen’s explanation of why he raised the teation date with Mr Wright later
on 21 March.

[14] During his absence on leave Mr Wright said he ldoké his employment
agreement and noticed the document contained d fe®n provision. He said in
evidence that when he saw it he assumed the poovigias there so that Mr
Versteynen could get rid of him after a year ifché not like him. He believed Mr
Versteynen was seeking to enforce the provisioralee he had done something

wrong.

[15] Not surprisingly given his view of the events of Idarch, Mr Wright became
very upset about the prospect of his employmentngngaind about why. After a
delay that was not explained at the time, by lett#ed 6 May 2011 he asked Mr
Versteynen to attend mediationto’ discuss the indicated termination of my
employment’. Nothing in the letter gave any indication of theuna of Mr Wright's
concern about the termination, and the 21 Marchdemt was not mentioned. Mr
Wright subsequently advised that he had obtaingtt@dnd did not believe the fixed
term arrangement in the employment agreement wdslla

[16] The point on which the advice appears to have gmuisvas the adequacy of
the wording in clause 3.2.3 of the employment agesd in the context of the

employer’s statutory obligations. | will return tiosat matter, but as a matter of fact |
find it likely that Mr Wright knew at the outset weas employed for the 2010-2011
season only and at best he had forgotten by Mafdi 2hat was the case. In
circumstances including Mr Versteynen’s relatiopshith the owner of the farm, he

came to assume either that his employment woulddag¢ed as continuous or that he
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would be re-employed for the 2011-2012 season. eMite was given information to

different effect on 21 March, he thought he wasigeieated unfairly.

[17] When he received the 6 May letter Mr Versteynereddr Wright what it
was about. Mr Wright replied he did not believe termination of his employment
was lawful. Mr Versteynen was shocked. He told Wiright he would not attend
mediation, he did not believe there was any isseugidcuss, and that the employment

agreement was for one year and would terminateea¢ind of the month.

[18] By letter dated 7 May 2011 Mr Wright asked Mr Meggen to confirm in

writing the date on which the agreement would end.

[19] Mr Versteynen responded in a letter dated 7 Mayl2@hich read:

This letter is to confirm that you are employedaafarm assistant on a fixed term
contract commencing 1 June 1010 and terminatin@biMay 2011. | note that you
agreed to the terms set out in the contract asyper signature dated #3February
2010.

You have requested a reason why your contract mol be renewed. As a
sharemilker | am unsure of my long term plans amdng into next season,
commencing 1 June 2011, I am not looking at hifuigtime employment.

| believed myself to be fair to you by giving ascmuotice as possible telling you
that you would not be required for future employtmeith me on 21 March 2011, of
which | do admit was only verbally. At the endha&f day this was just reiterating the
period of employment stated in your contract.

[20] As Mr Wright had planned to take the balance ofdmeual leave entitlement
in May Mr Versteynen regarded Mr Wright's last dafywork as 12 May, with the
remaining three weeks to be paid as annual leav&here was a debate about the
annual leave arrangement which is not relevant bérer than to say it is one of

several disputes which has contributed to theiogiahip becoming acrimonious.

[21] Mr Wright did not seek to report for work after 3day 2011 and his
employment terminated on that date. No full-timplacement was employed for the
2011-2012 season.

[22] By letter dated 20 June 2011 Mr Wright advised Mirdteynen he was not
satisfied with the 7 May response, and repeatedh@aonsidered the employment
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agreement was not a lawful fixed term agreemenailoee it did not contain a genuine
business reason for the fixed term. He did nogpicthe reason given in the 7 May
letter was a genuine business reason. In effeatglthat exchange both parties were
addressing the genuineness of the reason for geékiterminate the employment

relationship, which is a separate issue.

[23] Mr Wright ended the 20 June letter by saying henditiregard the termination
date in the employment agreement as effective, thatl he had been dismissed

unjustifiably.
Wasthereavalid fixed term agreement

[24] Section 66 of the Employment Relations Act 2000vles for fixed term

employment agreements. It reads in part:

1. An employee and an employer may agree that the
employment of the employee will end —
(a )at the close of a specified period; or
(b )on the occurrence of a specified event; or
(c) at the conclusion of a specified project.

2. Before an employee and employer agree that theogmmgint
of the employee will end in a way specified in eatisn (1),
the employer must —
(a)have genuine reasons based on reasonable grofords
specifying that the employment of the employee end in
that way; and
(b)advise the employee of when or how his or her
employment will end and the reasons for his or her
employment ending in that way.

4. If an employee and an employer agree that the gmm@at
of the employee will end in a way specified in saben (1)
the employee’s agreement must state in writing —

(a)the way in which the employment will end; and
(b) the reasons for the employment ending in tleat w

oo

However, if the employer does not comply with sctime

(4), the employer may not rely on any term agreadeu
subsection (1) —

(a) to end the employee’s employment if the emplelexts,

at any time, to treat that term as ineffective; or

(b)as having been effective to end the employee’s
employment if the former employee elects to tteatérm as
ineffective.



[25] The question of whether there was a genuine refmsoentering into a fixed
term agreement in terms of s 66 must be assessatlths time the agreement was
entered into. At the commencement of their retetiop the parties agreed that Mr
Wright's employment would be for the 2010-2011 saasl find that Mr Versteynen
had genuine reasons based on reasonable groundpdoifying that would be the
case, namely the need for a full time assistantchvhvas created by VFL's extra
requirements following the tree-felling. The ne&duld pass when the extra work
was completed. | do not accept that Mr Versteyeraployed Mr Wright with a view
to using the fixed-term nature of the employmenteagent to dispense with Mr

Wright's services if he was not satisfied with them
[26] For these reasons | find s 66 (1) and (2) were tiechpvith.

[27] In that the written agreement specified its comreemnt and termination
dates it complied with s 66 (4)(a).

[28] Further to s 66 (4)(b), the attempt in clause 3dl.Bhe agreement to state the
reasons for the employment ending in the speciiey was not well expressed.
Bearing in mind that the author of the provisior, Wersteynen, is a layperson, that
the agreement was known to be for the 2010-20140sed find it likely the parties

discussed and understood the reason for this about February 2010, and that the
arrangement was agreed accordingly, | have coresidehether the wording of clause

3.2.3 sufficed for the purposes of ss (4)(b).

[29] In Shortland v Alexander Construction Company Lintitdte Employment

Court said:

The statute requires the reasons to be in writingetsure absolute clarity and
certainty. That cannot be provided by implicatfon.

[30] In Shortlandthe Court found the relevant clause did not contiaénnecessary
clarity and certainty. The clause referred totdrenination of the agreement on the
completion of a particular project, without prowvidi any method of identifying the

1 [2010] NZEmpC 41
2 At [20]
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point of completion and without stating what theitdound to be the actual reason —

namely that there was no other work in prospect.

[31] The test inShortlanddoes not permit wording such as that in clause332.
the agreement. The reference to the ‘job’ reqgifihis length of time’ to complete is

too vague to satisfy it.

Was Mr Wright dismissed unjustifiably

[32] Had it not been for the failure to comply with s(4§b), and the effect of
s 66(6), | would have found this was a genuine dixerm agreement which
terminated at the expiry of its term for genuinas@ns which were also the reasons
for entering into the agreement. The terminatbemployment was not imposed as

a result of the incident of 21 March.

[33] Section 66(6)(a) means that VFL could not rely dause 3.2 of the
employment agreement to end the employment rekttipras it did. The termination
of employment was therefore a dismissal. InelytaBince the dismissal was
imposed on the basis of a nhon-compliant approadheddixed term provision in the
employment agreement, the circumstances did not thegequirements of a justified

dismissal. It was not justified.

Remedies

[34] Mr Wright seeks the reimbursement of remuneratmst Bs a result of his
personal grievance. However since | find thatrieed for full time assistance had
disappeared as Mr Versteynen anticipated, | fisd &hat Mr Wright’s position would
no longer have been available and his employmenildvbave been terminated

justifiably if the correct procedure had been foiéa.

[35] Mr Wright would have lost the remuneration he dicany event, and for that

reason | make no order for the reimbursement ofrerauneration.

[36] There was also a claim for compensation for injuryMr Wright's feelings.
Much of the injury to feelings arose from Mr Wrighview that his employment was
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being terminated because of the incident on 21 Mashen that was not the case.
However there was some additional injury arisirggrfrthe manner of reliance on the
fixed term nature of the agreement, which can leestibject of compensation albeit

limited.

[37] For these reasons VFL is ordered to compensate Kghi\for injury to his

feelings in the sum of $3,500.

Claim for wages owed

[38] A claim for unpaid wages should be included in sketement of problem or
by notified amendment to the statement of probldfere a claim for unpaid wages
was added in Mr Wright's statement of evidence, clvhis not appropriate. In

addition the method of calculation was not ideatlfiwhich is unhelpful.

[39] However | address the claim because it was relgtisgaightforward and
there was an opportunity to discuss it at the iigason meeting. Referring to nett
figures Mr Wright said he was paid $390 for the kve€16 May 2010 and $468 for
the week of 24 May 2010, when he should have rede$685 in both weeks. He
sought $313.74 accordingly.

[40] Mr Versteynen said the payments were made for extnk done before the
commencement date of the agreement, namely befdiné 2010. The work was
paid for at an agreed hourly rate. With a smatlegtion to Mr Wright's benefit the

payment correctly reflected the hours worked aredatlreed rate.

[41] Mr Wright did not dispute the calculation, so | eptit. There will be no

order for payment of unpaid wages.

Summary of orders

[42] VFL is ordered to pay to Mr Wright the sum of $3)58s compensation for

the injury to his feelings caused by his persomigvgnce.
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Costs

[43] Costs are reserved.

[44] The parties are invited to resolve the matterthély are unable to do so any
party seeking an order for costs shall have 28 &tays the date of this determination
in which to file and serve a memorandum on the enatThe other party shall have a

further 14 days in which to file and serve a memdten in reply.

R A Monaghan

Member of the Employment Relations Authority



