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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] On 12 May 2011 Michael Wilson lodged with the Authp a statement of
problem setting out his claim of having been uriadtly dismissed from his

employment with Drinnan Engineering Limited (DEh)December 2010.

[2] As usual the statement of problem was served byAh#nority on the
nominated respondent. The statement in reply ldage26 May 2011 from Drinnan
Engineering Limited was to the effect that Mr Wilsbad been justifiably dismissed
from the employment for redundancy in February 2011



[3] The parties agreed to attend mediation but thel@molvas not resolved.

[4] In July 2011 Mr Wilson applied to the Authority jmn Automatic Gates New
Zealand Limited (AGNZL) as a party to the Authoistynvestigation on the basis that
Mr Wilson under instruction from DEL did work for@L while being paid by DEL;
that AGNZL and DEL’s operations were intertwinedydathat Mr Wilson was
concerned that DEL might dispossess itself of asseas to avoid any judgment. An
amended statement of problem addressing the isgamder (and other matters) was
lodged with the Authority and served on DEL and AGN In reply DEL maintained
its position as Mr Wilson’s sole employer and tihdiad justifiably dismissed him.

[5] Counsel agreed that the Authority should investigag a preliminary issue
whether AGNZL should be joined as a party to Mr&il’s personal grievance on
the basis of AGNZL being his employer at the retévame. That investigation
meeting was in November 2011. Evidence was providem a number of withesses
and counsel both provided comprehensive submissidhs determination is limited

to this preliminary issue.

Company structures

[6] DEL was incorporated in 1980. Grant Drinnan is BEinanaging director.

Mr Drinnan and Mrs Drinnan are the directors andreholders. For many years,
DEL operated a general engineering business bas€tristchurch. DEL’s business
closed in August 2011 and it no longer trades alghothe company remains on the

companies register.

[7] AGNZL was incorporated in 1989. Mr Drinnan is #$we director and he and
Mrs Drinnan are the sole shareholders. AGNZL ckdnigs name to FAAC NZ
Limited in October 2011. Mr Drinnan’s evidence tlsat the change related to
permission from an Italian company (FAAC) to use thame in New Zealand,
AGNZL having been granted distribution rights by A&. Mr Dinnan’s evidence is
that AGNZL's business remained unchanged. Therenas reason to doubt
Mr Drinnan’s evidence on these points. Howevewill continue to refer to the
company as AGNZL in this determination.



[8] Mr Drinnan’s evidence is that in an attempt to sgréis business interests he
formed a number of limited liability companies athét, on his accountant’s advice,
he used company structures to operate his bussassthe most economical and tax
efficient method of trading. There is no reasondmubt this evidence. The
Companies Office website shows that Mr Drinnan ssoaiated with a number of
existing and struck off companies. It reflects Mmnan’s evidence that he uses

different companies for different business actatias he is entitled to do.

[9] AGNZL’s business involves distributing and sellifRAAC automatic gate
operation and control systems.

[10] AGNCZL first registered with IRD as an employer irai12011.

Mr Wilson’s employment

[11] Mr Wilson first worked for DEL from April 1987 urtiMarch 1994. He
resigned to work in Australia. On his return frohustralia Mr Wilson was re-
employed by DEL from January 1997 first as a fittetder and was then promoted to
the position of workshop manager in early 2003. Wilson remained in that position

until his dismissal.

[12] It is common ground that Mr Wilson received rematien solely from DEL.
DEL deducted PAYE tax and otherwise dealt with edhployment matters with
Mr Wilson.

[13] There is a written employment agreement dated 1Y K303 between
Mr Wilson as employee and DEL as employer. Theeament refers to the
employer’'s business of engineering in Christchuactd Mr Wilson’s position as
Supervisor This agreement is signed and dated by both NMyian and Mr Wilson.
The agreement does not refer to AGNZL. Mr Wilsoldtme that there was also a
signed agreement in 2005 but | have not been pedwdth a copy of this document.
It is not suggested that it differed materiallynfrohe 2003 agreement.
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[14] There is some controversy about two 2009 documenikere is an unsigned

document dated 17 April 2009 drafted as an employragreement between DEL
and Mr Wilson. It makes no mention of AGNZL. Mrildbn says that he created the
document by using the Department of Labour employnagreement builder. He

also says that it was saved on the computer aserigeagreement. However, | note
that the heading records it as an agreement betl@Eéras employer and Mr Wilson

as employee. Otherwise, the document was not palised or even completed.

[15] The second document is in similar form except #evs. It is dated 10 July
2009. It includes information such as the placemployment, hours of work, pay
period, notice period and remuneration. The docunpeovided to the Authority
includes DEL’s logo in several places includingtte top of the first page. It also
includes in the entituling:

BETWEEN Drinnan Engineering Ltd/Automatic Gates Ltd
AND Michael Jason Wilson

[16] Schedule 3 is a job description which includes:

OVERALL OBJECTIVE
To safely and profitably engage in all busines$Mafrkshop Manager/Sales
Engineer for Drinnan Engineering Ltd and Automdagiates NZ Ltd.

[17] Mr Wilson’s evidence is that this document wasfthished draft based on the
17 April 2009 document. It was done at Mr Drinrarequest. He says that he gave
the 10 July 2009 printed document to Mr Drinnan wblaced it on his desk.
Mr Wilson went on to say:

This was just a draft contract. Things were eitgeing to be added or
subtracted. | never had any further discussiorhvirant Drinnan after
giving it to him. As far as | was concerned | rémeal covered by my 2005
signed agreement.

[18] Mr Drinnan’s evidence is that the documents lodde lthey were drawn up
using a software package owned by DEL. He saysh#nalid not instruct Mr Wilson
in 2009 to draw up an employment agreement betwemself, DEL and AGNZL
and that they never had any discussions aboutlnt.his prepared statement of
evidence he says that he did not know about thetemce of the 10 July 2009
document until after these issues arose when hehszh Mr Wilson’s computer for
relevant documents. However, in response to atiguneBir Drinnan said think |
found the 2009 agreement on my desk at some tithde is correct about this
Mr Drinnan’s evidence in his prepared statemennotialso be correct. In light of
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items of correspondence referred to below and Nmrian’s oral evidence | reject
Mr Drinnan’s prepared statement of evidence on ploisit. Mr Drinnan must have
forgotten that Mr Wilson gave him a draft agreemehich he put on his desk.

[19] Mr Wilson says that he took over the day to daynmg of AGNZL when
Grant Welsh left. He says that Mr Welsh was gdnaemger of DEL and AGNZL.
Mr Drinnan’s evidence is that Mr Welsh was not gahemanager but became
involved in and employed by DEL as the technicdésangineer with a view to
buying into the business. He also says that MrsWehly ever did the odd customer
inquiry for AGNZL and the company’s turnover at thiene was very modest
compared to DEL. | accept Mr Drinnan’s evidencedlmse points as accurate.

[20] When Mr Welsh left DEL Mr Wilson assumed respongibfor responding to
inquiries for AGNZL product and services. There gubstantial differences in the
evidence of Mr Wilson who estimates that he spetwben 25% and 40% of his time
on AGNZL work and Mr Drinnan who accepted that Mil&n recorded a very small
amount of time for AGNZL. DEL’s work for AGNZL wadone on a job card basis
with AGNZL treated to some extent like an exteroként. On any review of the
evidence, Mr Wilson spent most of his time by assabtial margin on DEL work
unrelated to AGNZL. Since AGNZL did not have amymoyees at the relevant time,
DEL deployed its employees (including but not liedtto Mr Wilson) to attend to
whatever demand there was for AGNZL product andiises. If work of any
substance was required DEL treated AGNZL as anrmadteclient for invoicing

purposes.

Submissions for Mr Wilson

[21] The principle submission is that there was an epmpént relationship
between Mr Wilson and AGNZL as well as with DEL.

[22] | am referred to several items of corresponderm® for on behalf of DEL. A
letter dated 7 February 2011 refers to Mr Wilsorpssition as Workshop
Manager/Sales Engineea term used in the 10 July 2009 agreement réfiaer the
2003 or 2005 agreements. A letter dated 18 Feprd@tl refers to a six month
restraint of trade provision, something containedhie 10 July 2009 agreement but
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not previously. A letter dated 14 March 2011 fr@fL’s solicitors enclosed part of
the 10 July 2009 document 8% Wilson’s employment contractThere are other
items to similar effect. These references to tBeJuly 2009 document as the
applicable contract are relevant to whether Mr Baim's evidence about when he first
saw the document is correct but assertions thaicardent has contractual force do
not answer the question whether it does in factehswch force. That must be

assessed objectively.

[23] Mr Wilson’s evidence is that Mr Drinnan told him 2010 that AGNZL paid
his wages when the engineering work was slow. ddr@ext was that Mr Wilson
asked whether he could stop doing AGNZL work beeaus was busy with DEL
work. In effect Mr Drinnan told him that the AGNZlvork done by DEL was an
additional revenue stream that assisted with DHirafitability. Nothing in this
exchange makes any difference to whether Mr Wiigas an employee of AGNZL as
well as DEL.

[24] AGNZL'’s turnover was modest. Unaudited accountswsBales of $44,021
and $57,917 to March 2009 and March 2010 respdgtiveOther information
indicates that there were sales of $44,986 to Mafdil. The accounts do not show
any wages or salary charges, supporting Mr Drimmanidence that AGNZL did not

employ anyone until 2011.

[25] | am referred to s.6 of the Employment Relations 2000 as to the applicable
law concerning the relationship between Mr Wilsord 8AGNZL. S.6 defines an
employee as a person of any age employed by arogergb do any work for hire or
reward under a contraaif service (emphasis added). When deciding wiheghe
person is employed by another person under a @rifaervice the Authority must
determine the real nature of the relationship. iGelmakes a number of submissions
about whether Mr Wilson was a volunteer with respec AGNZL and about
Mr Drinnan exercising control on behalf of DEL amdAGNZL. With respect, the
real question in the present case is whether thasea contract between Mr Wilson
and AGNZL. If there was a contract it undoubtediguld have been a contract of

service.
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[26] Counsel makes submissions that there should nahpevidential burden on
Mr Wilson because Mr Drinnan failed to have a sdyrmeanployment agreement in
place despite Mr Wilson drafting the 10 July 20@@eament. The argument is that
AGNZL should not benefit from its failure to comphyth its legal obligations so that
the 10 July 2009 agreement must be treated asdéaan signed and prima facie
evidence of an employment relationship between Msd and AGNZL. | do not
accept this submission for several reasons. Tt difficulty is Mr Wilson’s
evidence, set out above, that he provided Mr Dnnnéh the 10 July 2009 as a draft
for further discussion. There was none. This wgainst the background of an
existing long standing employment relationship et Mr Wilson and DEL so more
than the presentation of a draft for discussion kegsiired to effect a change such as
establishing a contract (whether in substitutiomngparallel) between Mr Wilson and
a different legal entity. The second difficultytlsat there was a signed employment
agreement in respect of the employment between NMgoW and DEL so it is not
correct to say that Mr Drinnan breached any obligabwed to Mr Wilson.

[27] | agree with counsel’'s submission that the evidemiteeal about Mr Wilson’s

work performance is irrelevant for present purposes

[28] | am referred tdrakei Group (2007) Ltd v Doherfg008] ERNZ 345. The
case is helpful as to the proper approach. Inquéat | note at paragraph [45] the

Court said:

| accept Mr Quigg’s submission that in the end wikamportant is who the
employer was at the start of Mr Doherty’'s employtmemd whether that
employer was ever formally changed by mutual ages¢nup until Mr
Doherty was made redundant.

[29] Here, there is no doubt that Mr Wilson’s employerlB97 was DEL. | have
canvassed the evidence about developments sinoebtiieit does not disclose any
mutual agreement, express or implied, for Mr Wilsorbe employed by AGNZL. It
shows no more than Mr Wilson being deployed by D&lperform AGNZL'’s work
as part of his employment by DEL. However, thessaiftial majority of Mr Wilson’s
work was unconnected with AGNZL’s business. Thees never a contract of any
category between Mr Wilson and AGNZL.

[30] If AGNZL was not Mr Wilson’s employer (solely orifdly) it should not be

joined as a party to his personal grievance clajairest DEL.



[31] There is a submission to the effect that the Auty¢ras power to and should
lift the corporate veil. The business of DEL h&ssed. There is nothing to indicate
that there has been any transfer of assets (mashale improper transfer) from DEL
to AGNZL or another entity to try and avoid somabiiity to Mr Wilson. | see no

grounds for lifting the corporate veil.

Conclusion

[32] | decline to join AGNZL as a party to this probldor the reasons set out

above.
[33] Costs are reserved.
[34] Mr Wilson should advise the Authority whether heskés to progress an

investigation into his personal grievance claimiagfaDEL.

Philip Cheyne
Member of the Employment Relations Authority



