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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] Christine Wikaira says she was unjustifiably disad by her former employer, Hokianga
Health Enterprises Trust (“Hokianga Health”), aeelss reinstatement. Her dismissal followed an
allegation that she had slapped an elderly patériokianga Hospital on the hands. Hokianga
Health operates Hokianga Hospital.

[2] Mrs Wikaira was suspended while the investigatimo the allegation proceeded. She says
she has a further personal grievance on the grolaidthe suspension affected her terms and
conditions of employment to her disadvantage and ama unjustifiable action. The action was
unjustifiable because Mrs Wikaira did not have ppartunity for input into the decision to suspend
before it was made.

[3] The dismissal has been challenged on the groutts th

(a) the failure to disclose the identities of the weases to the alleged slapping was
unfair to Mrs Wikaira;

(b) the evidence of those withesses should be treaitéxdcansiderable caution, and in
any event was not sufficient to support Hokiangalttés conclusions; and

(c) Hokianga Health should have extended its investigaand spoken to other staff
members on duty at the relevant time.

[4] Hokianga Health says that, following a full and fiavestigation, it was entitled to conclude
Mrs Wikaira had slapped the patient and to dismess It says the suspension, too, was justified.



The allegation of slapping

[5] Hokianga Health employed Mrs Wikaira as a healtie @ssistant at Hokianga Hospital. On
or about 29 December 2003 Mrs Wikaira was rostévedork the afternoon shift, which began at
2.45 pm. The allegation against her arose ounohadent in the dining room, when patients and
staff had gathered there for a meal.

[6] One of the patients in Mrs Wikaira’s care was Mawse, who is now deceased. Mrs Fyfe
was sitting at a table in the dining room, readyHer meal. She had a medical condition which
meant, among other things, that her mental alslitwere affected, she was blind and she needed
assistance to eat. She was also prone to wavingrhres around to the extent that some physical
control of this was needed from time to time. Asberstand the evidence about her condition Mrs
Fyfe was very vulnerable and dependent, and forhnaicdhe time was unlikely to be capable of
communicating any concerns for herself.

[7] As well as several patients, Mrs Wikaira and ano#ssistant, Delia Morunga, were present.
There was a service hatch between the dining rondhthe kitchen. Kitchen and other staff
members were also on duty, but there was no altegttat any of them observed the incident.

[8] Two of the patients were referred to as Withessnd W/itness 2 both during Hokianga
Health’s investigation and subsequently. Both soygotection of their identity from the outset,
although pursuant to a promise of further protecid identity Witness 1 agreed to attend the
investigation meeting and gave evidence. As fdraas aware Witness 2 has never been identified
to Mrs Wikaira, and the witness neither gave evigenor was identified to the Authority. | now
confirm my order that neither the name of Witnessidt any other identifying details, nor
documents containing identifying details, are tghblished.

[9] Ms Morunga, too, was interviewed about the incidentthe basis that her identity would not
be disclosed. She was referred to as Witness iBglttokianga Health's investigation, although
she had agreed to be identified by the commencememnihe Authority’s investigation. She
attended the investigation meeting and gave evaenc

[10] Returning to the allegation, it was in essence tiatmeal had not yet been served and Mrs
Fyfe was fiddling with her cutlery and pulling &ettable cloth. In an apparent attempt to stag thi
Mrs Wikaira slapped Mrs Fyfe’'s hands some threévio times. As she did so she said things to
Mrs Fyfe like ‘stop it’, ‘stop fiddling’. Mrs Fyfes response was to cry as she was slapped, although
in evidence before the Authority the response wesacterised as more of a squeal. The response
of others present was to laugh, although the eciel®efore the Authority was that the laughter was
reflective more of nerves than hilarity.

[11] The incident was not brought to Hokianga Healtlterdgion for some time. On or about 28
January 2004 a member of the Fyfe family telephdrieda Melville-Smith, the hospital services
manager, to complain of it. During one of the ctamant’s visits to the hospital Witness 1 had
advised her that a staff member had slapped Mrs, Fygming Mrs Wikaira. The complainant did
not specify a date or time for the alleged slappmg indicated it occurred in the dining room ‘a
few weeks earlier. The complainant gave Ms MebA8mith Witness 1's name. She told Ms
Melville-Smith the family delayed reporting the reatout of a fear of retribution.

[12] The family member made other complaints duringdbwversation with Ms Melville-Smith.
Some involved general matters of nursing practicd are not relevant here. One, however,
involved an allegation that Ms Morunga ‘hit’ Mrs fEywhile showering her. Hokianga Health
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began investigating that allegation and the complaias withdrawn after the Fyfe family was
satisfied with the explanation provided.

[13] Ms Melville-Smith completed a patient accident/demnt form dated 28 January 2004, setting
out the various complaints as well as the reasothi®delay in reporting the allegation against Mrs
Wikaira. Because of the seriousness of some ofcttimeplaints she also reported them to Lyn
Rostern, the clinical manager. In turn Ms Rosterformed the chief executive officer, John
Wigglesworth, of them.

Mrs Wikaira’s suspension

[14] Hokianga Health had a disciplinary policy which reathe following provision for
suspension:

“8.7.3 Suspension

An employee is suspended when, though employmenbtisterminated, he/she is not required to carry ou
normal duties. In serious cases where it woulthbppropriate or unsafe for the employee to reraiduty, an
employee will be suspended from duty or transfetoesther work while an investigation of miscondiscbeing
investigated.

Suspension will be only for the amount of time reseey to resolve the issue, and will usually beulnpay.

[15] After a discussion about the complaints with Ms tBog Ms Melville-Smith and the human
resources manager, Mr Wigglesworth concluded Mr&aka should be suspended while the
allegation against her was investigated. This sead to be in the interests of both Mrs Fyfe’s and
Mrs Wikaira’s safety.

[16] Mrs Wikaira was rostered to work the afternoon tshii 29 January 2004. Early that
morning Ms Rostern and Ms Melville-Smith visited la¢ home to advise of the suspension. They
also told Mrs Wikaira there had been a complairit tthe had slapped a patient, and that the
complaint was to be investigated. Ms Rostern ssiggea preliminary meeting on 30 January,
although a meeting eventually went ahead on 2 RBeru

[17] Tawhiwhirangi v Attorney-General in respect of Chid Executive Department of Justice
[1993] 2 ERNZ 546 is authority for the principleath even where disciplinary suspension is
authorised by the parties’ employment agreemest,ottligations of procedural fairness must be
met. This includes giving employees the opportutd be heard on whether suspension is
appropriate even where an investigation is pendMgs Wikaira did not have this opportunity.

[18] In some circumstances it may be arguable thatatiedf an opportunity to be heard does not

vitiate a suspension. Such circumstances miglaivevserious allegations which already appear to
be supported by probative evidence, where the imateeduspension of the employee’s right to

attend work is reasonably necessary, and thereaasonable apprehension of risk if that does not
happen. | accept that allegations amounting tereddbuse might warrant suspension without the
employer first giving the employee an opportundyoe heard.

[19] Here, however, there was a significant delay inding the allegations about Mrs Wikaira to
Hokianga Health’'s attention. The delay was deéibeer Without wishing to detract from Mrs

Fyfe's rights under the Health and Disability Comesioner (Code of Health and Disability

Services Consumers Rights) Regulations 1996 (“tB€HKCode”), or from the family’s concerns, |

take into account that Mrs Wikaira had rights tob.do not believe there was enough in the
circumstances to warrant a finding that, despiefélilure to offer Mrs Wikaira an opportunity to be
heard on the matter, her suspension was justified.
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[20] Accordingly | find Mrs Wikaira has a personal graeee on the ground that her employment
was affected to her disadvantage by her unjustdiespension.

[21] Compensation for the resulting injury to her fegéiwas sought in the sum of $3,000. There
was evidence of Mrs Wikaira’s upset on being infedhof her suspension but much of that upset
was because of the nature of the allegation anddarthat her employment was already over,
rather than the fact of her suspension. | theeefinder Hokianga Health to compensate Mrs
Wikaira in the sum of $1,500.

Mrs Wikaira’s dismissal
1. Failure to disclose the identity of witnesses

[22] Mrs Wikaira's lack of awareness of the identitiésWitnesses 1, 2 and 3’ at the time of her
dismissal has been a major issue in this employmetationship problem. Withholding witness’
identities said to amount to unfairness rendetmggdismissal unjustified.

[23] An Employment Court decision on the point Porter v The Board of Trustees of
Westlake Girls’ High School [1998] 1 ERNZ 377. After summarising a number aflier
decisions Judge Colgan said:

“What can be said of these cases is that an asabjshe particular circumstances of each dictatiesther, in
them, the deliberate and considered withholdingetdvant information including the identity of colamants
amounts to an unfairness going to determinationtadther the resulting dismissal was justified.

. There may, however, be circumstances in whicthoagh unfair to the employee, an employer is
nevertheless justified in then withholding detaifsdentity for good reason. This case was, oneidence, |
think one falling into that exceptional categorput the question is not simply one of disclosurenon-
disclosure per se. If the identities of the conmalats are justifiably to be withheld, it was indoemt on the
employer, acting fairly and reasonably as it wasiged to, to have ensured the process was fairtliero
respects.” (p 388, Il 8 — 20)

[24] In the Porter case the Court found the process was not faitheraespects. For example
the employer had received complaints from studevitem it did not name, making general
allegations that Ms Porter was unlawfully in possas of bus tickets and had misappropriated lost
property. Initially Ms Porter was told the employeas investigating ‘missing bus tickets from the
office’. She was not provided with any more spedaifetail of the allegation about the bus tickets,
nor of the other allegations on which the emplagegntually relied. Not only that, developments
in and the results of the employer’s investigatiare not put to Ms Porter either. Thus Ms Porter
did not receive a fair opportunity to answer thility of the allegations against her.

[25] Counsel also referred in submissionslialy v Chief Executive of the Department of
Corrections [2003] 2 ERNZ 330. Regarding the receipt of infation from ‘secret witnesses’, at
paragraph [36] Chief Judge Goddard quoted thewiatig from an earlier decision of his Dallas

v Wellington Newspaperg1998] 2 ERNZ 456:

“The essential point is that, unless the personptaimed of is given full information, he or she nathanswer
the matters that have been advanced in confidemtaw@ch matters may turn out to be far less illating than
they may have appeared at the time. They maydapable of being relied upon and may expose tharintp

the reproach that it allowed itself to be influeshd®y persons acting from undisclosed motives.”

[26] In Daly there was again a wide range of serious allegatsddmisconduct, supported by few
specifics. The court voiced a concern that thesa@y and motives of the anonymous informants
remained unknown, and commented that in the cirtamess the informants’ motives might well
be open to question.
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[27] Further to any justification for withholding detibf identity here, | refer first to Hokianga
Health’s obligations to the people in its care. phrticular Mrs Fyfe had rights - and Hokianga
Health had corresponding obligations - under theCHOode. If the allegations against Mrs
Wikaira were true, it is likely they would amout & breach of Mrs Fyfe’s rights under the HDC
Code. | consider there is a public interest in @nasg a flow of information about the observance
or not of those rights and obligations.

[28] Witnesses 1 and 2 were in a position to providéh soformation in respect of Mrs Fyfe.
There was no evidence that either of them facedaatyal threat in relation to the matter, but both
were in inherently vulnerable positions themselvBsth provided their information on the
understanding that their identity would be protdct8earing in mind the public interest to which |
have referred, | therefore conclude there was geaslon for withholding their identity.

[29] Ms Morunga was in a less vulnerable position thatn¥gses 1 and 2. However the public
interest in preserving a flow of information abdl observance of rights and obligations under the
HDC Code applies to her as well as to Witnesseasdl2a Ms Morunga also provided information
on the basis that her identity would be protectedi told Ms Rostern that she feared repercussions
if her identity became known. Again on the bagdithe public interest, | conclude there was good
reason for withholding Ms Morunga’s identity.

[30] Thus to the extent that Mrs Wikaira says her disaligvas unjustified because the identity of
the witnesses was withheld, | do not agree that dadtself meant the dismissal was unjustified.
Instead Hokianga Health needed to ensure its diisarny process was fair to Mrs Wikaira in other
respects. For example in circumstances wheredieatity of a withess has been withheld, there
remains a question of whether the affected empltwyesereceived a fair opportunity to answer the
allegations against that employee. | addressiadtier in the next section of this determination.

2. Whether the available evidence was sufficierstujgport Hokianga Health’s conclusions

[31] The issue of whether the evidence available tappsrted Hokianga Health’s conclusions is
associated with a more general test for asseskagustification for a dismissal, namely whether
the employer has conducted a full and fair invesiign and, as a result, has reached conclusions
reasonably open to it. | address the concernsdabout the employer’s investigation under this
head of submissions by considering:

the evidence available to Hokianga Health;
the reliability of the unidentified witnessesgan
whether Mrs Wikaira had a fair opportunity toaes the allegations against her.

(a) The evidence available to Hokianga Health

[32] The complainant’'s approach on 28 January gave lHgkiddealth basic information about
the allegations against Mrs Wikaira, which Hokiargalth proceeded to investigate. Because it
was aware the complaint was not specific aboutitte of the relevant incident, using its staff and
patient records Hokianga Health concluded theyikigite was 29 or 30 December 2003.

[33] Ms Melville-Smith spoke to Witness 1 by telephome2® January, and completed a note of
the conversation which she attached to an accidemtént hazard assessment form dated 30
January. According to the note, Witness 1 said itteedent occurred in the dining room at
lunchtime. Mrs Fyfe was fiddling with the cutleayd pulling at the tablecloth when Mrs Wikaira
smacked her on the hand 3 — 5 times. Mrs Fyfalcri€he witness had observed such slapping
before, but that allegation was not pursued. Vgdgnk said Witness 2 was present, and provided
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Witness 2's name. Witness 1 did not report theem because of a wish not to make trouble, but
was nevertheless disturbed by it.

[34] For her part, on 30 January Ms Rostern spoke tadhgplainant by telephone to hear about
the complaint ‘first hand’. She concluded that #oeount of events given to her was consistent
with the account Ms Melville-Smith had recorded. h& questioned about the reasons for not
reporting the incident any sooner, the complaimepéated her concern about retribution. She said
the family decided to report the matter anyway whdrecame clear Mrs Fyfe might be in hospital
for longer than the family had expected.

[35] Ms Rostern also spoke by telephone to Witness 30odanuary. Witness 1 gave an account
of the witness’ conversation with the complainario@ Mrs Fyfe’'s treatment, and the
circumstances in which the conversation occurrdthe witness also told Ms Rostern that Mrs
Wikaira hit Mrs Fyfe 3 — 5 times in a rough and chamanner, hard enough to make her cry.
Witness 1 gave the name of Witness 2, and saithalpatients were present at the time together
with two staff members.

[36] Ms Rostern spoke to Witness 2 on 30 January, ds Whe witness said an incident occurred
in the dining room at tea time, but the witness wasng at the time and did not see Mrs Wikaira
slap Mrs Fyfe. Instead the witness told Ms Rostaat Mrs Fyfe told the witness she had been
slapped, and that Mrs Fyfe was distressed. Ineexd before the Authority Witness 1 confirmed
Witness 2’s presence, and | accept Ms Rosterntdeece that she spoke to Witness 2 and obtained
the information she said she obtained.

[37] At a preliminary meeting between the parties on ébrkary, Ms Rostern advised of
Hokianga Health’s conclusion about the likely dafethe incident. She said she had spoken to
Witnesses 1 and 2, indicating that at least ortkeyh was a patient present at the time.

[38] At the same meeting Hokianga Health provided Mr&ala with a copy of Ms Melville-
Smith’s patient accident/incident form, but did gdte her a copy of the accident/incident/hazard
assessment form of 30 January. There was someasionfin the evidence about what the patient
accident/incident form of 29 January comprisedfeRmce to the originals of both forms revealed
it is very unlikely that on 2 February Mrs Wikaivas given a copy of the summary of Ms
Melville-Smith’s conversation with Witness 1. Netlaless she was aware a Fyfe family member
made a complaint and how the incident had beenghtao the family member’s attention, as well
as the nature of the complaint and when the intides said to have occurred.

[39] Mrs Wikaira denied the allegation and said she madecollection of the incident. When
asked whether the allegation might be the resudt misconstruction of her actions, she spoke about
difficulties she had when caring for Mrs Fyfe adlvas the need to control Mrs Fyfe’s hands at the
dining table. Mrs Fyfe tended to flail and lasht.ouWhen she did so at the dining table Mrs
Wikaira would put Mrs Fyfe’s hands under the tableat her side. This was for safety reasons,
particularly if there was hot food on the table.

[40] Ms Rostern interviewed Ms Morunga on 3 Februarys Mbrunga told Ms Rostern that Mrs
Fyfe was feeling for the tablecloth and touching torks, and demonstrated the slap she said was
administered more than once. The essential nafuitee slap was consistent with what Witness 1
said about it. Ms Morunga also said Mrs Wikairadisvords like ‘stop it’, ‘stop fiddling’, cut it
out’ and ‘keep stil’. She confirmed that she dafics Wikaira were the only two staff members
present at the time, and said there was some laugftér the incident.
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[41] Witnesses 1 and 2 had differed over whether thdtimeain question was lunch or tea, and
Ms Morunga said it was tea. When asked whethemibal had been served, she said the food was
not on the table. Ms Rostern later followed uphvii¥itness 1, who did not insist that the incident
occurred at lunchtime but did saknow what | saw.”

[42] The parties met again on 4 February. Hokianga Healvised it had spoken to two withesses
to the incident, as well as a patient who witnedskesl Fyfe’s subsequent distress. It refused to
provide copies of the statements it had takente&usit said the result of its investigation waat th
the witnesses confirmed Mrs Wikaira had slapped Myfe’s hands to the extent that she cried.
Someone had laughed — it was said this was beddrsé&Vikaira became aware her actions had
been observed. Hokianga Health also said Mrs e not agitated, rather was disoriented and
was fumbling with the tablecloth and cutlery, ahdre was no reason for Mrs Wikaira to have a
safety concern as the meal had not been served.

[43] The meeting was adjourned to enable Mrs Wikairaetwonsider her response. On the
resumption Mrs Wikaira said again that she coultl negall the event, and denied the incident
occurred. A further adjournment was sought, aneéed) to enable Mrs Wikaira to obtain legal
advice.

[44] During that adjournment Mrs Wikaira's representatithe NZNO delegate Pip Lewis,
telephoned Julie Governor, the local NZNO organifar assistance. Ms Lewis conveyed her
concern about Hokianga Health’s refusal to prowideumentation in support of the allegation
against Mrs Wikaira. Ms Governor telephoned Mr Yggworth to discuss a further adjournment.
Mr Wigglesworth replied that Hokianga Health wa®%®certain the incident had occurred. Ms
Governor asked for the witness’ statements and MygWsworth declined. Mr Wigglesworth also
indicated that if Mrs Wikaira admitted to the inerd there would be ‘something to work with’, but
without this Hokianga Health could not have someamstaff it was unable to trust.

[45] By letter to Mrs Wikaira dated 9 February 2004, Risstern referred to having interviewed
the complainant, two witnesses to the incidentapatient who observed Mrs Fyfe’s distress. She
said patient admission and staff timesheets wa® @lecked. She also confirmed the view of the
evidence that had been conveyed at the 4 Februaejimg, saying furtherwe have completed our
investigation. | have no doubt the incident ocedtr

[46] The meeting resumed on 11 February 2004. Alsoditig this time were Ms Governor and
Carol Gilmour, an NZNO employee who was acting asntor to Ms Governor because Ms
Governor was newly-appointed.

[47] Ms Gilmour urged that all of the staff on duty kg time of the incident be questioned. Ms
Rostern replied that she spoke only to those ifledtias being present at the time the incident
occurred. Ms Gilmour also raised Mrs Wikaira’sgén of service and unblemished record, and
made an unsuccessful attempt to obtain copiestobgses’ statements.

[48] Ms Gilmour also referred to a letter from Mrs Wileds general practitioner dated 4 February
2004, characterising that matter as ‘clutchingii@vwss’ when giving evidence to the Authority. The
letter detailed Mrs Wikaira’s recent suffering fra@tness as a result of a number of personal matters
also detailed. It suggested stress may be a rdasdvirs Wikaira’s lack of recall. Ms Gilmour
said repeatedly at the investigation meeting thatraised it to ‘delay the process and buy us some
time’ so further attempts could be made to obtaemdocumentation sought.

[49] From this evidence | took it that the NZNO was otterwise relying on Mrs Wikaira's
mental health as a response to the allegations,respect of her lack of recollection. That was n
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quite the impression given in the meeting noted,athough Ms Gilmour was seeking to challenge
it she may have tried to over correct it. In angrdvit seems to me that the ‘something to work
with’ Mr Wigglesworth sought required an admisstonthe incident coupled with an explanation
based on matters such as those set out in theajgmactitioner’s letter. In such circumstances th
incident could be addressed without necessarilfrafag Hokianga Health's trust in Mrs Wikaira.
However Mr Wigglesworth did not obtain an admissidespite seeking one.

[50] Mr Wigglesworth believed the weight of evidence icgaded a high probability that the
incident occurred. It amounted to serious miscehd\s for the possibility that Mrs Wikaira did
not recall the incident, Mr Wigglesworth’s concemas that in those circumstances Hokianga
Health could not be assured she would take respiditysfor her actions. As a result patient safety
could not be guaranteed. In the absence of amgllrewt even ongoing treatment would be
sufficient to guarantee patient safety. FinallysMVikaira's length of service did not affect the
serious nature of the incident or the strengthhef évidence in support of its having occurred.
Accordingly Mrs Wikaira was advised of her dismisséfective that day.

(b) The reliability of the unidentified witnesses

[51] Regarding Witness 1's information, counsel for Mv&aira submitted it should be treated
with caution because:

. during their conversation at the hospital the plaimant had asked Witness 1 to ‘keep an
eye out’ for anything that might be causing harnvits Fyfe; and

. there was no evidence that Hokianga Health heehgproper consideration to the impact of
Witness 1's medical condition on the accuracy efilitness’ information.

[52] In association with the first of these, nothinghe evidence suggests Mrs Wikaira was told
of the complainant’s request during Hokianga Heslthvestigation. Since a request of that kind
was indeed made, there was a suggestion that ittrhaye predisposed Witness 1 to draw adverse
conclusions from observations of acts for whichréhgas a reasonable explanation.

[53] However, while Witness 1 did react to the obseoratiwith deep concern, Hokianga Health
investigated the factual basis of the observatipns,the content of them to Mrs Wikaira, sought
her explanation, and drew its conclusions as dtresu association with this, it did investigateet
possibility of an innocent explanation of the wgseobservations. It was not satisfied there was
one. It had reasonable grounds for reaching thratlasion.

[54] The second submission also bears on the relialityitness 1's observations as they were
communicated to Hokianga Health. It is fair to spien whether the witness’ medical condition or

medication at the time could have affected thosenfations, but there is no presumption that the
witness’ medical circumstances meant the obsemativere unreliable. Ms Rostern made a
judgment about Witness 1’s ability to make and vetahe observations, and | saw nothing to

suggest her judgment in that regard was faulty.

[55] Moreover, Ms Morunga was giving an essentially stest account. There was nothing to
indicate Ms Morunga and Witness 1 were colludingtiog matter, let alone any evidence of a
connection between them or of any reason why theyidvcollude in such a way. Witness 1 had
even told Ms Rostern - and it was apparent to i@t Mrs Wikaira’s dismissal was not sought,
rather the concern was that this aspect of Mrs'gyfeatment be addressed.

[56] Regarding Ms Morunga’s information, reference waslento the fact that she, too, was the
subject of an allegation of misconduct in respddiics Fyfe. It was submitted further that, by the



9

time Hokianga Health interviewed her, Ms Morungd paobably become aware of the allegations
against Mrs Wikaira so that her subsequent stateswesre tainted.

[57] The latter submission was speculative and | doacogpt it. Similarly there was nothing to
support an assertion that Ms Morunga was motivhtethe existence of the allegation about her —
that, too, was speculative. Overall | do not attlepre were reasonable grounds for impugning Ms
Morunga’s motives. In not being aware of Ms Morusgalentity during the disciplinary
investigation, Mrs Wikaira lost only an opportunityspeculate about those motives.

[58] Overall, since it knew the witnesses would notdentified to Mrs Wikaira, Hokianga Health
was obliged to test their evidence particularlyefalty. It attempted to do so. | do not beliehatt
the disclosure of the witness’ identities would éaiven Mrs Wikaira an opportunity, otherwise
denied, to raise a reasonably-founded questiontat@uwitnesses’ reliability. Because of the
essential consistency in their accounts, the ldcang reason to call into question the witnesses’
motives, and the lack of any reason to indicatelang of collusion, Hokianga Health was entitled
to consider Witness 1 and Ms Morunga to be reliable

(c) Whether Mrs Wikaira had a fair opportunity twsaer the allegations against her

[59] Having commented on the extent of Mrs Wikaira'sligbto challenge the reliability of the
witnesses, | turn to the wider question of the ixte which she was aware of - and able to answer -
the content of the allegations against her.

[60] Unlike the employees in thorter and Daly cases, here Mrs Wikaira was aware of key
details of the allegations against her, including:

. who she was alleged to have slapped - Mrs Fyfe;

. what form the slapping took - three to five slapsMrs Fyfe’s hands;

. where the incident occurred - in the dining room;

. when it occurred - at tea time on 29 DecembeB2béfore the service of the meal; and

. how it occurred - Mrs Fyfe was fiddling with cety and pulling at the tablecloth, thus
attracting the slaps.

[61] Mrs Wikaira was also told of the reactions in them - in the form of Mrs Fyfe’s crying and
the laughter.

[62] Mrs Wikaira was aware further that the person whought the incident to Hokianga
Health’s attention was a family member who had bwsdd of it by a withess. She knew that
Hokianga Health identified and spoke to three vasas who were present at the time, at least two
of whom were patients. She knew when and how ribelént had been reported, that there had
been a delay in reporting it, and the explanatmmtiiat. She was aware the initial complaint did
not identify the date of the incident, but was dtsd how Hokianga Health had identified the date.

[63] Her responses to this information were to denyighitithat the incident occurred, while also
saying she did not remember it. Nevertheless she able to suggest a potential explanation in
describing her difficulties with Mrs Fyfe, and imanticular the need to restrain Mrs Fyfe’s arms on
occasion at mealtimes and when hot food was predérdt was investigated, and Hokianga Health
reached conclusions that were open to it. | do bwiteve that disclosing the identity of the
witnesses would have made any difference to theooug of that part of the investigation.

[64] | do, however, believe Hokianga Health should hgvevided Mrs Wikaira and her
representatives with copies of the notes it madéhefwitnesses’ accounts. They were initially
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provided to the Authority with identifying detaitdacked out, and at least the same could have been
done at the time of the disciplinary investigatiowere it not for my findings that the essential
content of the accounts was put to Mrs Wikairarig event, and that Hokianga Health was entitled
to treat the accounts as reliable, | might havedbilnis was a sufficient flaw to render the dismiss
unjustified.

[65] In making that comment | also bear in mind soméhef challenges to the reliability of the
evidence which did not touch on the issue of thimegses’ identity, and that not all of the detéil o
the witnesses’ accounts was put to Mrs Wikaira.weler | do not believe those matters affected
the essence of what was put to Mrs Wikaira, oréply.

(d) Conclusion

[66] Taking into account all of the foregoing, the evide available to Hokianga Health was
sufficient to support its conclusions. The unfas® inherent in not advising Mrs Wikaira of the
identities of ‘Witnesses 1, 2 and 3’ was balancgdhle amount of detail otherwise provided to her,
to the extent that | am satisfied she had suffioogaportunity to answer the allegations against her

3. Need to interview other staff members

[67] With the exception of Ms Morunga, Hokianga Healith dot interview other staff members
on duty at the time of the alleged incident. lsudmission that bears on the overall questionf th
qguality of the employer’s investigation and the dasion it reached, counsel submitted that the
investigation was unfair because it should haveedsm

[68] Man O’'War Farm Ltd v Bree [2003] 1 ERNZ 83 is a judgment of the Court of &pp
which addresses the alleged failure by an emplmyatterview witnesses. At [31] of the judgment

the Court, adopting what was said in an earliegioent, said:... the employer is not required to continue
investigations indefinitely, only to carry out irigigs to a reasonable extent in all the circumstaraf the case.”

[69] Here, Hokianga Health obtained the names of thesgplp said to have witnessed Mrs
Wikaira’s alleged actions, and interviewed themt turned its mind to the possibility of
interviewing other patients present, and formedempate conclusions about that. It was told only
two staff members were present — Ms Morunga andWiksaira — and it interviewed them.

[70] It remained possible that members of the kitchaff stbserved events in the dining room
from time to time. However there has been no atieg that any other staff member was present in
the dining room at the time of the incident — oa tontrary the nurse in charge, for example, was
not present. Nor has there been an allegationatmaimember of the kitchen staff has anything to
add beyond a general statement of ability to olesewents in the dining room.

[71] On the evidence available to me, | consider it fpbssthat a wider casting of the
investigatory net would have yielded statementmfprople who said they did not see or hear Mrs
Wikaira slap Mrs Fyfe, but those people would hvadmit to the possibility of not being present
in or observing the dining room at the relevantetinWhile it would have been prudent for
Hokianga Health to question the kitchen staffsitinlikely the result would have shed any further
light on what happened.

[72] For these reasons | do not believe there was afgirness to Mrs Wikaira in Hokianga
Health’s failure to question other staff on duty.
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4. Conclusion

[73] For the above reasons | find Mrs Wikaira's disnlisgsas justified. She does not have a
personal grievance in that respect.

Summary of orders

[74] Hokianga Health is to compensate Mrs Wikaira in shen of $1,500 for the injury to her
feelings caused by her unjustified suspension.

Costs

[75] Costs are reserved. The parties are invited teeagn the matter, but if they are unable do to
do they may approach the Authority for a deternmamat

R A Monaghan
Member, Employment Relations Authority



