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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Mr Whitehouse alleges he has suffered unjustifiabéadvantages and has been dismissed
unjustifiably by the respondent company by whomuas employed as Construction Manager. He
seeks reimbursement of remuneration lost due taisimissal, the sum of $50,000 for hurt and

humiliation, payment of unpaid bonuses and costs.

[2] The respondent company denies it has caused thieappo be disadvantaged and further
denies that the dismissal of Mr Whitehouse was siifjed. Accordingly, it declines to meet the
applicant’s claims.

[8] The parties attended mediation but were unableetmlve the employment relationship
problem.

The relevant facts

[4] Mr Whitehouse began work with the company as ger@er on 14 October 2002 and

approximately three weeks after being employed prasnoted to the position of Construction

Manager. Some one year before his dismissal, pipdicant’s salary was raised to $52,000 per
annum. He also received bonuses, had his homeepiental paid and had full use of a company
vehicle.

[5] The respondent says the applicant’s performancarbigdeteriorate around August 2004. It
says Mr Whitehouse had received many verbal instmg regarding his need to improve his
performance when handing newly built homes to custs, his timely completion of maintenance
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items on the homes and in particular over a honii fou a couple in Darfield which involved the
changing of a construction lock.

[6] The company owns a regional franchise for a nakidrenchisor building residential
dwellings and says it must adhere strictly to stéadsl set by the franchisor in regard to the
construction, hand over and maintenance on homéshwhbuilds. The franchisor provides the
company with a range of manuals and programmesotade checks during the building process to
ensure quality work and contented customers.

[7] As a result of the company’s concerns, it issuedriten warning to Mr Whitehouse on
31 August 2004. The applicant says he had alrefteynded to changing the construction lock at
the Darfield property. When issued with the wagnilr Whitehouse made it plain to the employer
that he would be challenging it. The letter issades, among other things:

Please take this letter as written warning and ragi¢ation of the areas of your role that
we feel are below standard. We will be reviewihgse points again in one month’s
time and expect to see a marked improvement te tress.

If you have any queries regarding any of the abowaments please do not hesitate to
discuss these with either Rob or myself.

[8] On 24 September 2004, the company left a lettetagiing a further warning on the
applicant’s desk. It resulted from dissatisfactiaiced by another customer — the applicant says
the customer was dissatisfied with Mr Jeff Roo@mhdiling of matters while the company says the
customer was dissatisfied with Mr Whitehouse’s hiaigdof matters.

[9] The letter requested Mr Whitehouse to attend a ingeadin 29 September 2004 with the
company’s director, Mr Rob Root, and Mr Jeff Rabge Manager of the respondent.

[10] Mr Whitehouse says he prepared detailed notessafelsponse to the allegations set out in the
warning letter of 31 August 2004.

[11] The 24 September 2004 letter states:

On Wednesday 29 September, immediately after mstremtion meeting, Rob and |
will be carrying out_a reviewof your position within this company and you viié
required to attend that review, and at that time yall have an opportunity to respond
to these comments and add any further commentsuofoyvn.

Please treat this as a serious matter and | agaimipout that your current position
with this company is under revie[mphasis addé¢d

[12] The letter does not advise the applicant of higlement to have a representative accompany
him to the meeting. That is significant as theivitbal employment agreement which, although
unsigned was recognised by the respondent as dgogetime employment relationship, states at
para.7.3:

7.3 Disciplinary procedures. The procedures set out in this clause are tfobewed
in circumstances where the matter(s) causing candsfare not of sufficient
seriousness to warrant summary dismissal.

7.3.1 The employee must be advised:
(@) Of his/her right of assistance and/or representatib any stage;
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(b) Of the specific matters causing concern and giveropportunity to
state any reasons or explanation;

(c) Of the corrective action(s) required to remedy shaation.

7.3.2 Under normal circumstances the first instance woaidhil a first written
warning, the second instance a final written waghand the third instance
could entail dismissal without notice.

7.3.3 The employee must always be given sufficient tortake the necessary
corrective action(s).

[13] Mr Whitehouse duly attended on the Root brotherstlie review meeting. Mr Rob Root
began by telling Mr Whitehouse that he would notdimmissed and then accused the applicant of
not completing the company’s construction progtessks. Mr Whitehouse denied this, pointing
out that the franchisor’'s national training manad&taron Josephson, had audited his duties and
checked his files in early 2004. His evidence tind he specifically asked her about the five-star
booklets as he had not filled in parts of them.e &pplicant says Mr Josephson said that he was an
experienced construction manager and did not reeéll in the five-star booklets, saying that these
were only a guide for new construction managerke applicant also reports that when doing her
checks, Ms Josephson said she was happy with éuggyhe was doing and that he was doing a
good job for the company.

[14] The respondent says it asked Mr Whitehouse whéthaevould fill them out in detail in the
future and he replied that he would not, givendirective from the franchisor’s national training
manager. At that, Mr Rob Root dismissed the appticasking for his keys and cellphone.
Mr Whitehouse then left the company’s premises.

[15] The company then, on 30 September 2004, despatchHetler confirming the applicant’s
dismissal. It said:

This letter serves to confirm that termination wased on:

(@) Your continued failure and refusal to carry outetit instructions; and

(b) Your actions exposing the company to risks in teshisealth and safety by wilful
disobedience of protocol and set standards.

Although the decision to terminate your employnesd based upon your responses to
issues of concern put to you at that meeting, timepany of course took into account in
determining its decision to dismiss you, the fact ljad had two prior written warnings.
This was obviously a factor which weighed in thempany’s deliberation of its eventual
decision to dismiss.

[16] Mr Whitehouse says that at the dismissal meetingvaie declined permission to record the
meeting and says he was not given the opportuaityut forward his reasons for contesting the
31 August warning letter and the issues contaihetkin.

Theissues
[17] In this particular matter, the Authority is requir® determine the following matters:
. Was the applicant disadvantaged by the unjustdtobns of the respondent; and

. Was the applicant unjustifiably dismissed; and
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. Did the applicant contribute to the circumstancégtv gave rise to the dismissal; and

. What, if any, remedies are due to the applicangéisucceeds in his claim?

Theinvestigation meeting

[18] The Authority heard from the applicant in suppdrh@ claims and from Mr Jeff Root and
Mr Murray Smith on behalf of the respondent. Ewicke from Sonia Marshall, Michael O’Connor,
Coralie Crockett and Mark McFarlane was taken hyseat as the evidence of these witnesses was
peripheral to the main issues. Mr Rob Root did atténd the Authority’s meeting, nor was any
affidavit evidence offered in support of the respemt by the company director.

Analysis and discussion

[19] This dismissal was essentially on performance gieunThe company, after a number of
complaints by the applicant’s alleged failings, iadd Mr Whitehouse of a review of his
performance in his position. The legal principlagpropriate in dealing with performance
difficulties are clearly set out ifirotter v. Telecom Corp of New Zealand [1893] 2 ERNZ 659.
At p.681 the Court set out some of the questiortiitsiders in deciding whether a dismissal for
poor work performance is justified:

(1) Did the employer in fact become dissatisfied wlid ¢mployee’s performance of
his or her duties?

(2) If so, did the employer inform the employee of thesatisfaction and require the
employee to attain a higher standard of perform&nce

(3) Was the information given to the employee readilpgrehensible in the sense of
being an objective criticism of the work so far aamd objective statement of the
standards requiring to be met?

(4) Was areasonable time allowed for the attainmetiha$e standards?

(5) Following the expiry of such a reasonable time dallowing reasonable
information of what was required of the employad,tde employer turn its mind
fairly to the question of whether the employee laatlieved or substantially
achieved what was expected, including:

(@) Using an objective assessment of measurable targets

(b) Fairly placing the tentative conclusions before tbenployee with an
opportunity to explain or refute those conclusions;

(c) Listening to the employee’s explanation with annomend;

(d) Considering the employee’s explanation and all tmable aspects of the
employee’s service record and the employer’s resipdity for the situation
that had developed (for example, by not detectiagkwesses sooner or by
promoting the employee beyond the level of hissocbhmpetence); and

(e) Exhausting all possible remedial steps includirgrting, counselling, and
the exploration of redeployment.

[20] There had been discussions between the partiesinegaite safety and the obligations of the
respondent after securing safe site accreditatidme applicant says he was maintaining, as best he
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could in the face of at times uncooperative stéfthe building contractors, the required standards
of site safety. The respondent says that it todkfarent view and that it regarded site safetyaas
primary obligation of the construction manager’ero

[21] There had been a direction given by the responehr Whitehouse not teheck up ora
particular builder of a specific home. This difentwas not documented and not produced to the
Authority. However, | understand it followed a golaint from the building contractor in question.

[22] The respondent has not followed its own procedsetsout in the individual employment
agreement, on which it has relied, despite itsheog signed by the applicant, in making notice and
holiday payments to Mr Whitehouse. Clearly, ituiggs the respondent to advise an employee of
the right to representation in meetings of a digtpy nature.

[23] The respondent did not advise that Mr Whitehouseployment was at risk. It used the
termsreview of your positiormndyour position is under reviewl am strongly of the view that a
review requires an employer to put its concernshentable and invite and listen to the employee’s
responses. Then, the employer needs to take somaeéd consider those responses before deciding
a course of action. This simply did not happethis case. | am also firmly of the view that had
the parties had legal representation at the 29e8#yr 2004 meeting, the outcome would likely
have been significantly different.

[24] Turning to the applicant’s claims for hurt and hliation in the sum of $50,000, the
Authority heard from no one to attest to Mr Whitake’s reaction to his dismissal. The sum
claimed is significant. The Authority does not dothe applicant was stunned at the outcome of
what the respondent calledeviewmeeting, but it requires evidence on which to asaward of
this magnitude.

[25] While the Authority accepts the respondent’s evidgethat the applicant was inquiring of

other tradesmen in respect of his ideas of formangompany specialising in foundations for
housing, that in itself does not firmly establisiatt the applicant intended to follow through with

doing so had he remained employed. It was onlgrdiis dismissal that, as a free man, he
registered his company and began trading.

The determination

[26] Returning to the issues to be determined:

. | find the applicant was unjustifiably disadvantddey the issuing of the warning of
31 August 2004 and by being denied the right tgpoed to the contents of that
warning.

. | find the applicant was unjustifiably dismissedeathaving been told at the outset of

the meeting of 29 September 2004 that the compaayldvnot be dismissing
Mr Whitehouse. In fact, without any referencet®awn documented procedures, the
respondent did precisely that.

. | find that in the circumstances of this dismisshé applicant has not contributed to
his demise. The procedure followed by the compsusp blatantly flawed and lacking
in natural justice that the issue of contributismegated.

. | have considered the applicant’'s claim for loghueeration from the time of the
dismissal through to the date of the investigatioeeting with some care. | have
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balanced this by considering Mr van Schreven’s sskion that, in the event the
respondent fails in its defence, it cannot be etqueto pay the applicant who has
decided to enter his own business and is unabldraas on the proceeds of that
business for a significant period.

| have also considered whether Mr Whitehouse’s wisah was predetermined by the
respondent. | find it was not, but rather cameuati®cause Mr Rob Root lost his
composure and dismissed the applicant.

[27] Having made the above findings, | now make theofwihg orders:

1.

The respondent is to pay the applicant lost renaiioer in the sum of $13,000 gross
and holiday pay calculated at 6% on this sum.

| order the respondent to pay the applicant the sL#17,000 pursuant to s.123(c)(1) of
the Employment Relations Act 2000. This paymenhnisespect of the disadvantage
findings and of the unjustified dismissal.

The respondent is to pay the applicant the outstgrizbnuses due to the applicant. The
parties are to determine the quantum of these lesnasd if they are unable to agree,
leave is granted to return the matter for detertronaby the Authority.

[28] At the request of counsel, costs are reserved.

Paul Montgomery
Member of Employment Relations Authority



