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DETERMINATION OF THE AUTHORITY

Employment relationship problem

This is an issue about whether or not there wasfter and acceptance of employment
involving Modus Group Limited (Modus Group) andhard party, and whether or not the
third party was an agent for Modus Group.

There are a number of factual issues. Did Clarevdid (a Client Services Consultant with
Sterling Human Resources Limited) offer, and dids#MWenborn (the applicant) accept
employment with Modus Group on 10 December 2004Ratvémployment arrangement did
Modus Group envisage for filling the vacancy, ieemporary arrangement whereby Sterling
Human Resources would be the employer directlya tmontract” (the parties’ term) for a

fixed term with Modus Group being Miss Wenborn'spoyer?

The facts can be briefly summarised as follows

3.

Modus Group had a vacancy for an administrativetippswhen one of its temporary staff
who was employed directly by Sterling Human Resesiras the employer, decided to leave.
Modus Group engaged Sterling Human Resourcesltthdéilvacancy. The responsibility for
filling the vacancy was given to Claire Howard, @rng Human Resource Client Services
Manager. She advertised the position on the iateior a“Funding Officer Administrator,
temporary position in Levin for a clientlie Modus Group Limited). The advertisement
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stipulated the term would be for approximately ¢hneonths. Ms Howard at Sterling Human

Resources was the contact person.

Miss Wenborn, who resided in Palmerston North, @actetd Ms Howard about the vacancy.
Ms Howard reviewed Miss Wenborn’s cv and sent iLio Legge, the Office Manager at
Modus Group. Mrs Legge expressed an interest issNWenborn and an interview was

arranged.

Mrs Legge interviewed Miss Wenborn on 29 Novemb@d4 At this point both of them
were interested. Mrs Legge understood that MissiWlen was going to think about the
travelling and commuting from Palmerston North &vin. Mrs Legge understood she would
wait on Miss Wenborn to comment through Ms Howahdil dated 29 November 2004 at
4.13pm). Ms Howard confirmed to Mrs Legge that khad not heard from Miss Wenborn
and gave a commitment to forward any feedbackghatobtained (email 29 November 2004
at 4.26pm). Ms Howard replied on 30 November 2@ail at 7.53am) that she still had not
heard from Miss Wenborn and hoped to hear somethatgday.

On 1 December 2004 (email at 9.53am) Ms Howard iooefl that Miss Wenborn had
telephoned her with an interest in the positiontmad a few questions. The questions related
to remuneration and the hourly rate that Modus @roould offer. There were also issues

about the start date and how long the assignmeuldwae for.

In the meantime, Mrs Legge had another candidatetewview and wanted to discuss the
candidates with the directors. She anticipatedothgtion would pay around $17 per hour to
start and be reviewed after eight months. Shesaged the start date would be around 10
January 2005 and would be looking at a contradbgenf eight months with a view to an
annual period thereafter (email 3 December 2002 &t5pm).

On 9 December 2004 (email at 1.39pm) Mrs Leggecatdd that she was interested in Miss
Wenborn. She requested Ms Howard to confirm Misnl#érn’s availability and to take the
next step to get dcontract”. She wanted the terms in line wiModus Group’s Head
Contract with Sterling (Legge). Mrs Legge says that sheambethat Sterling Human

Resources would employ Miss Wenborn and provideéd&todus as a contractor.

On 9 December 2004 (email at 4.55pm) Ms Howardiqde¥irs Legge on the nature of the
placement of Miss Wenborn on @ntract with Modus Group or as a Sterling Human
Resources temporary placement similar to the aeraegt for the person vacating the

position, ie as an employee of Sterling.
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Mrs Legge says that she immediately, upon receiWtsgHoward’'s email telephoned Ms
Howard (9 December). Ms Howard does not remembgrsach conversation or telephone
call taking place on that date. Mrs Legge saystslephoned Claire Howard at about 5.03pm
and spoke to her for about 9 minutes. Mrs Legys #aat she talked to Ms Howard about
wanting to offer an option of ‘&ontract” that meant to her that the placement would be a
temporary placement under the terms and condifiwegiously used by Modus Group with
Sterling Human Resources, ie Ms Wenborn would bpl@yed by Sterling, while contracted
to work for Modus. She says the hourly rate wagartant to her because of the loading that
would be added for invoicing such an arrangemertt #rere was an issue about the
availability of the placement to start on 5 Janu2dp5. She knew from the interview that
Miss Wenborn was working for the Palmerston Nortty Council (PNCC) until the end of
January 2005. She also wished to make refereneekshgiven the longer period of the

placement and the sensitivity of the informatiowailved in the role.

On 10 December Ms Howard telephoned Miss Wenbodhleih a voice message about an
offer. They had had a subsequent telephone cati@isand Ms Howard says that Miss
Wenborn said she would have to think about thetiposand get back to her. Miss Wenborn
says that during this telephone conversation skheoffered the position and they discussed

the start date, 5 January 2005, the rate and hours.

On 14 December 2004 Ms Howard confirmed with Mrgdee that she had spoken to Miss
Wenborn who had a keen interest in the positionveasl excited with the offer. Ms Howard
was waiting on Miss Wenborn to inform her of herpdmyment situation at the PNCC and a

final response.

Miss Wenborn says that she telephoned Ms HowartldoBecember to accept the position
but requested $18 per hour to help her travel cdgiss Wenborn produced a note she made
of this telephone call, albeit she wrote it som@ @onths, later. Ms Howard did not refer to
this telephone call in her evidence and in the Ariti's investigation said that she could not
recall it. It was Ms Howard’s evidence that theaagement occurred on 17 December.

Ms Howard confirmed to Mrs Legge on 17 December42Q&mail at 8.43am) that Miss
Wenborn was interested in the position and wouke lio take up the opportunity. Ms
Howard says that she offered the position to Misi#rn and that Miss Wenborn accepted
it, although she asked for more money on the howatg ($18) to cover travel costs. Miss
Wenborn says that she was offered the positionaaodpted it on the understanding that her

employer would be Modus Group. Ms Howard agreetttis is what she understood.
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In the meantime Miss Wenborn says she had giveiocentd her manager at PNCC to leave.

No one else was told this until 17 December.

In that the request for more money on the hourtg v@as taken up within Modus Group, a
decision was made by the directors to withdrawdfier thinking that the request for more
money was a counter offer on the proposed rateildmdecember 2004 at 11.30am). Ms
Howard informed Miss Wenborn that the offer had rbeathdrawn. Ms Wenborn was

surprised and disappointed.

On 17 December 2004 Miss Wenborn emailed Mrs Legtle her decision to seek legal

advice as she had given two weeks notice to helageanat PNCC of her decision to leave.
Miss Wenborn says that she then had to ask hergeaaa PNCC to withdraw her resignation
and she continued to see out her term with PNCC.

Upon getting legal advice, Miss Wenborn raised raqeal grievance on 9 February 2005 that
Modus Group rejected on 16 February 2005. Ms Hdwathe meantime, upon leaving her

employment with Sterling Human Resources, providdadneline of the events that she was
involved in that included the various emails, télepe conversations, except that she did not
include the detail involving the telephone calltthrs Legge says she had on 9 December
2004.

The issue and the parties’ submissions

19.

20.

21.

22.

The issue for me to determine is whether or notHdsvard was an agent for Modus Group
and whether there was offer and acceptance of gmmglot involving Modus Group through
Ms Claire Howard on 10 and/or 14 December 20047

Mr Rossiter’'s submissions focussed on the issuee gunply in that there was an offer on 10
December and it was accepted on 14 December andties was for employment with
Modus Group Limited through its agent, Sterling HumResources Limited, Ms Howard. He

says that Ms Howard exceeded her authority to Modus Group.

Ms Wenborn has been consistent throughout withclaam against Modus Group and that it
was her employer as she believed that Ms Howardaetasg as the agent for Modus Group.

Mr Rossiter says that the issues surrounding tlepliene conversation between Ms Howard
and Mrs Legge on 9 December are not relevant aatdbther issues in the evidence are either

not relevant or are extraneous. He argued th&diogr over the rate was not a requirement in
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order for Ms Wenborn to qualify as intending to wéecause the contract had been formed.
He says that the discussion on $18 was an enguiny Ms Wenborn and was not a counter

offer on uncompleted terms.

He requested the Authority to find that the offa@ssamade on 10 December by Miss Howard
and it was accepted on 14 December by Miss Wenbgaiso he requested the Authority to
decide if Ms Howard exceeded her authority and suedithat if that was so, Sterling Human
Resources was acting within the scope of its ogtknauthority, where Modus Group held it

out to be its agent to Miss Wenborn by Ms Howaget'sons.

Mr Blair submitted that Modus Group’s arrangemeithvterling Human Resources was to
contract whereupon the direct employment relatignsras with Sterling Human Resources.
There was a history of the arrangement. Furthegrttoe response from Miss Wenborn was a

counter offer that supports no offer and acceptémeteg completed.

Ostensible authority and Offer and Acceptance

25.

26.

27.

Sterling Human Resources was an agent for Modusigsrdt had been requested to fill a

vacancy.

| note that Ms Howard says in her evidence thataffered Miss Wenborn the vacancy to
work for Modus Group on 14 December 2004 and slyge Hat Ms Wenborn accepted the
offer on either 14 or 17 December.

There is insufficient evidence that Ms Howard hag authority to offer a position to Miss
Wenborn on the basis that Modus Group would beethployer. This is supported by the
advertisement and Ms Howard’s confusion betweeordractand Sterling Human Resources
providing Miss Wenborn as a contractor. Furtheembirs Legge tried to address any
confusion that Ms Howard had, and she was suppdiyethe history of the arrangements
between Modus Group and Sterling Human Resourcesllimg previous vacancies. Ms
Howard had never before filled a vacancy for Mo@ueup whereby Modus Group would be
the employer. Ms Howard could clearly have misust®d her authority and it is possible
she exceeded her authority. However, there isffio@nt evidence that Ms Howard
conveyed to Miss Wenborn that she had authoritgfter the position on behalf of Modus
Group being the employer given the existence of ékiger arrangements and process
involving Mrs Legge. This is despite her saying\iss Wenborn thatthey wanted to offer
her the position” This comment is consistent with Modus Grouptemtion to contract from

Sterling Human Resources compared with Ms Howaxihgashe offered it believing that
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Modus Group would employ Miss Wenborn. | am supgmbiby the evidence where Mrs
Legge interviewed Miss Wenborn, which was part ttg tontracting process; Mrs Legge
needed to check references, the conflict over tite df the supposed acceptance and the
delay between 14 and 17 December. Also, the redordessages are ambiguous. Miss
Wenborn’s file note of the telephone call she shgppened on 14 December does not

confirm any arrangement about who the employer was.

Also, there is no clear evidence that Modus reprtesethat Sterling Human Resources had
the requisite authority to act on its behalf in amgy other than to fill a vacancy and contract
the arrangement. The principle is found in theeddsw Zealand Building Trades Union v
Ebert Bros Construction Ltd1991] 3 ERNZ 1004. The Court referred tereeman &
Lockyer v Buckhurst Park Properties (Mangal) LttB64] 2 QB 480,Armagas Ltd v
MundogasSA [1986] AC 717, 777 an8avill v Chase Holdings (Wellington) Lpd989] 1
NZLR 257. Another relevant authority ielson v Porirua Community Law Research Centre
Incorporated[1993] 2 ERNZ 11089.

Ms Howard was acting as a go between | hold, gihet Mrs Legge was interviewing the
applicant; and that Ms Howard was waiting on Misenlyorn to confirm her availability, |

further hold. This is supported by the conflict dates between Miss Wenborn and Ms
Howard and may possibly explain the delay involviig Howard getting back to Mrs Legge

until 17 December.

There is no evidence that Mrs Legge permitted Msvatd to change the arrangement
anticipated by Modus Group for Sterling to employisé Wenborn and contract the

arrangement.

This is supported by Mrs Legge’s telephone conviensaon 9 December with Ms Howard
that | accept occurred and | find is relevant.cdept it occurred because a record of the call
was produced as was Ms Howard’'s email asking farifaiation on the nature of the
arrangement envisaged that makes it probable Miggdedid telephone. Mrs Legge
impressed me with her memory of the content oftétephone call. It is relevant because it
seems that Ms Howard misunderstood what was eradsags such | can only conclude that
she was not empowered to act as an agent un@lrthagement had been sorted out when Mrs
Legge was concerned enough to ring Ms Howard onathengements. At this point any
authority Ms Howard had (if she had any) was tb thie vacancy with Sterling Human
Resources being the employer because the purpoifiddand acceptance occurred later, on
10 and 14 or 17 December.
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| am not satisfied that Ms Howard actually offeMss Wenborn the job for Modus Group to
employ her directly although she offered Miss Wenban opportunity that could have been
to fill the vacancy at Modus Group whilst being dayed by Sterling. Ms Howard could not
have exceeded her authority having regard to tlephene call on 9 December from Mrs

Legge and the insufficient evidence that Modus @reas to be the actual employer.

There could be no offer of employment for Miss Wamband Modus Group when Ms
Howard had no ostensible authority and that onrua&al hold she did not exceed her
authority. The evidence does not support Ms Howatdhe time, holding out that Sterling
Human Resources was acting within the scope @utkority having regard to Mrs Legge’s
telephone conversation on 9 December before argy afds made and the ambiguity of the
recorded messages.

Conclusion

34.

35.

There was no offer and acceptance in regard to Missborn being employed by Modus
Group directly because Ms Howard did not have asivde authority to act for Modus Group
for that purpose. The evidence does not suffityestipport that Miss Wenborn could
reasonably believe that Ms Howard was acting fordivko Group to employ her directly
despite Mrs Legge interviewing Miss Wenborn andHisvard’s evidence that she offered a
job to Miss Wenborn and obtained Miss Wenborn’septance. There is an absence of
reliable evidence that the offer was made for Mo@rsup to be the employer. Miss
Wenborn has not been assisted by the timing ovnigien note of the telephone call she says
occurred on 14 December, and the events involvisgHdward on 17 December, and the
delay between these dates. | am not satisfied dhathe balance of probabilities any
conversation on either 14 or 17 December could hafvéMiss Wenborn with the belief that
Ms Howard was acting with authority to employ har fodus Group. If there was any direct

hire it could have only been with Sterling Humars&&ces Limited.

Miss Wenborn and Modus Group have both been affdzyeMs Howard’s misunderstanding
and the delay between 14 and 17 December. Howawgr]oss that Miss Wenborn might
have incurred was an opportunity loss of the vaganikt emerged during the Authority’s

investigation that she was able to continue inrbker at the PNCC until it expired.



36. The applicant’s claim is dismissed.

37. Costs are reserved.

P R Stapp
Member of Employment Relations Authority



