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DETERMINATION OF THE AUTHORITY

Employment Relationship Praoblem
[1] The Applicant, Mr Edward Wano, claims that he wagistifiably dismissed from his

employment by the Respondent, Skellerup Rubberi&@enkimited (“SRS”).

[2] Mr Wano claims that he was unjustifiably disadvgethin his employment by SRS

having issued him with disciplinary warnings.

[3] Mr Wano claims that there had been a deadlock estilee parties in concluding an

individual employment agreement.

[4] Mr Wano further claims that SRS breached good fedtijuirements by failing to

comply with health and safety requirements and:toregood faith towards him.

[5] SRS deny all of these claims made by Mr Wano, anek$pect of the unjustifiable

disadvantage claim state that no personal grievaaseraised with SRS within the 90 day



period specified in s. 114 of the Employment Reladi Act 2000 (“the Act”), and SRS does

not consent to the raising of a personal grievafigs the 90 day period.

| ssues

[6] The issues for determination are:

Whether Mr Wano was unjustifiably dismissed by SRS.

* Whether the claim by Mr Wano that he was unjudilfiadisadvantaged by
the disciplinary warnings issued to him was raisatside the statutory time

frame for bringing such a claim.

* Whether there had been a deadlock between theegarticoncluding an

individual employment agreement.

* Whether SRS breached the good faith requirementailiryg to comply with

health and safety requirements and to act in gaibkd fowards Mr Wano.

Failureto adhereto the scheduled timetables and Non-Attendance by Mr Wano

[7] Upon receipt of the Statement of Problem and Statérm Reply, the parties had
been directed to mediation. Mediation took placel@ July 2011 but did not resolve the
matter. The following day, 13 July 2011, the pestivere contacted by an Authority Support
officer and the date of 16 August 2011 was agreea@ii Investigation Meeting. The date of
the Investigation Meeting and a timetable for withstatements was advised to the parties in
writing on 13 July 2011.

[8] Mr Wano failed to adhere to the scheduled timetadtel a Directions Conference
took place on 3 August 2011. As a result, theinaigdate set down for the Investigation
Meeting of 16 August 2011 had to be adjourned.

[9] At the Directions Conference held on 3 August 2DkIWano advised that he would
be represented in the matter by Mrs Lorraine Wand, a revised Investigation Meeting date
of 22 and 23 November 2011 was agreed. A revisbdduling timetable for an amended
Statement of Problem, amended Statement in Repiywéness statements, was also agreed,

and advised in writing to the parties on 8 Augut



[10] Mr Wano submitted an amended Statement of Problemacicordance with the
timetable agreed at the Directions Conference chu@ust 2011, but thereafter failed to

adhere to the deadlines set down by the Authooitytfe filing of witness statements.

[11] In the period between the Directions Conferenc® éwugust 2011 and 3 November
2011, SKS raised issues related to the lack oftglar the claims made by Mr Wano in the

amended Statements of Problem which had been filed.

[12] The Authority made email contact with Mr Wano andsMWano on several
occasions to try to ascertain the reason for timefiiog of withess statements and to address

the clarity of claims concerns which had been thlseSKS.

[13] However these matters were not resolved and aefullirections Conference was
held on 3 November 2011 to discuss Mr Wano's feiliarfile any evidence, and to gain some
clarity as to the claims the Authority would be éstigating at the rescheduled Investigation
Meeting. However Mrs Wano unilaterally terminatéie Directions Conference by

disconnecting her telephone connection before tissses could be addressed.

[14] Further attempts to communicate with Mr and Mrs \Wag email and telephone did
not produce a response. Neither Mr Wano nor M@sndV attended the Investigation
Meeting on 22 November 2011 and an Authority Sup@dficer was unable to contact either
Mr Wano or Mrs Wano on the day of the Investigatibeeting

[15] Given the difficulties encountered in progressihgs tcase, | was satisfied that no
good cause had been shown for Mr Wano’s failurattend and | consequently proceeded

with the Investigation Meeting pursuant to claugefLSchedule 2 of the Act.

Factual discussion

[16] | have accepted the evidence of Mr Jason GuttgnDgitrations Manager of SRS,
and Ms Diane Evans, Group Human Resources Manddgekatlerup. Both Mr Guttenbeil

and Ms Evans were questioned by the Authority enclaims made by Mr Wano in both the
original and the amended Statements of Probleretasus in paragraphs [1] to [4] above. No

reason was found for me to doubt their unchallereyedience.



[17] | have found the facts to be as follows. SRS pravider of technical polymer
products employing approximately 50 employees. Whano was employed as a Lathe

Operator by SRS until his employment was terminaie8RS on 31 May 2011.

[18] On 23 March 2010 Mr Wano had been issued with alRritten Warning valid for
12 months as a result of unsafe work behavioueliatiopn to a fire which had started in the

roller lathe which Mr Wano was operating.

[19] Mr Guttenbeil said that although Mr Wano had preddim with a letter following
the issuing of the warning, the letter had merelyjged an explanation from Mr Wano of
his view of the matter, and it had not raised a@eal grievance. No personal grievance had
in fact been raised until the filing of the Statemef Problem on 14 June 2011.

[20] On 4 November 2010 Mr Wano had been issued withtadr Final Written Warning
in connection with serious concerns held by SR&@liation to Mr Wano’s work performance,

specifically relating to rollers which had been imaed to the wrong size.

[21] Mr Guttenbeil and Ms Evans stated that on that iocaSRS had come to the view
that while Mr Wano’s conduct constituted gross igggice, there had been a genuine mistake
made on his part, and therefore a Final Written nivar rather than dismissal was an

appropriate outcome.

[22] Mr Guttenbeil said that Mr Wano had not raised espeal grievance prior to the
filing of the Statement of Problem on 14 June 2011.

[23] On 2 May 2011 Mr Guttenbeil said that a customewlmm SRS had supplied a
roller had complained that the roller had not beexchined to the correct specifications. The

roller had been returned to SRS.

[24] Mr Guttenbeil said that SRS had investigated th&éemaas a result of which a letter
was sent to Mr Wano on 26 May 2011 requesting libatittend a disciplinary meeting on 31
May 2011. The letter written by Mr Guttenbeil stét

We need to meet with you to discuss serious coneeerhave about
the SCA Roller which you completed and was thepligapto SCA
on Monday 2 May 2011.

Our QC records state the run out of the roller ® @03 mm at both
ends and the diameter was within spec, which igpteble to the
Customer.



However, shortly after installing the roller, SChtited that it was
not running true. They then checked the dimensionksfound that
the roller was out of round 0.1mm at one end, ar@Bfm at the
other. They returned the roller to us for checkargl we confirmed
that the roller was out of spec.

Given that both Koloni and | checked the rollerdvefit left the SRS
premises and found it to be in spec, and given tiette is no way
that the roller could “go out of spec” whilst on éhcustomers
premises, we have serious concerns that you mag rlepositioned it
(re-clocked) the roller so that it would pass th€ Ghecks. We need
to meet with you discuss these concerns, and igaéstany other
possible explanations for this situation to occur.
[25] Mr Wano was informed that dismissal might be a fds®utcome, and although he
was advised of his right to have a representatiesgnt at the meeting, Ms Evans said that

Mr Wano had insisted on the meeting proceedingawitinis having representation.

[26] At the outset of the meeting on 31 May 2011 whiaswattended by Mr Guttenbeil
and Ms Evans, it was explained to Mr Wano thatrduthe investigation into the issue, both
the Roller Supervisor, and the Roller Sales angeBrd/lanager, (“the Managers”) had been
asked for a possible explanation and whether tlstomer could have done something to
cause the roller to go out of specification. Blo#u separately advised that there was nothing
the customer could have done, and that in theivvibe roller had been supplied out of

specification.

[27] It had been explained to Mr Wano that both the Mens had been asked if it was
possible Mr Wano could have set up the lathe imothy, and therefore machined the roller
out of specification unknowingly, however both reaid they did not believe that Mr Wano

would have set up the lathe incorrectly.

[28] Mr Wano was informed that the view of the Managesas that Mr Wano had set up
the lathe correctly, but then had made errors whaachining the roller, and in order to cover

up his mistakes, had deliberately reset the latioe f the QC checks being carried out.

[29] The letter further explained that two engineers ladsb been asked the same
guestions from a technical perspective, and bothcoacluded that it was not possible for Mr
Wano to have unknowingly set up the lathe to shmat the roller was in specification when

it was not.

[30] Mr Wano when asked for an explanation was unablegrtvide an alternative

explanation, but had said that he had not altdredgéttings on the lathe.



[31] The meeting was adjourned at this point, and Mrtédieil and Ms Evans had
spoken to the customer who had reconfirmed theessguhad had with the roller, and they

had spoken again with the Managers and the engineer

[32] Mr Guttenbeil and Ms Evans had then considered fdwts and Mr Wano's
explanation and had reached the conclusion thaiViino had deliberately reset the lathe in
order that the associated paperwork would show thatroller appeared to be within

specification.

[33] The meeting was reconvened, and the further inyastiy steps taken had been
explained to Mr Wano. Mr Guttenbeil and Ms Evaretest they had then explained to Mr
Wano that his employment was being terminated enbtisis that it was considered that he
had deliberately mislead SRS, and they felt thay tbould no longer have any trust and

confidence in him.

[34] Ms Evans explained that she had considered dishis&e the appropriate outcome
on the basis that on this occasion it was consittta Mr Wano had deliberately altered the
lathe settings in order to mislead SRS therebyras the requisite trust and confidence
between the parties, whereas in determining theoappte outcome of the disciplinary
action taken in November 2010, it had been acceffitadl Mr Wano had made a genuine

mistake.

Deter mination

TheLaw

[35] Mr Wano was dismissed on 31 May 2011. The amermtaditory test applicable
with effect from 1 April 2011 therefore applieshé@ new Test states::

S103A Test of Justification

(1) For the purposes of section 103(1) (a) and g, question
of whether a dismissal or an action was justifiabkeist be
determined, on an objective basis, by applying tibet in
subsection (2).

(2)The test is whether the employer’s actions, aod the
employer acted, were what a fair and reasonable |eyap
could have done in all the circumstances at theetithe
dismissal or action occurred.



(3)In applying the test in subsection (2), the Aty or the
court must consider —

(a) whether, having regard to the resources availablehte
employer, the employer sufficiently investigateaé th
allegations against the employee before dismissing
taking action against the employee; and

(b) whether the employer raised the concerns that the
employer had with the employee before dismissing or
taking action against the employee; and

(c) whether the employer gave the employee a reasonable
opportunity to respond to the employer’s concerefoiz
dismissing or taking action against the employeg} a

(d) whether the employer genuinely considered the
employee’s explanation (if any) in relation to the
allegations against the employee before dismissing
taking action against the employee.

(4)In addition to the factors described in subs@tt{3), the
Authority or the court may consider any other fasti thinks
appropriate.

(5)The Authority or the court must not determindisanissal or
an action to be unjustifiable under this sectiotydmecause of
defects in the process followed by the employénefdefects
were —

(a) minor; and

(b) did not result in the employee being treated uhfair

[36] The new Test of Justification still requires thia¢ employer acted in a manner that
was substantively and procedurally fair. SRS nsinstw that it carried out a full and fair
investigation into the issue of whether Mr Wano&i@s constituted serious misconduct,
taking into consideration the factors in s 103A(&gtutory good faith requirements and
natural justice. SRS must also establish that idsah was a decision that a fair and

reasonable employer could have made in all theigistances at the relevant time.

[37] Although Mr Wano's claim that he was unjustifiallisadvantaged through warnings
issued prior to 1 April 2011 and therefore it i threvious statutory Test of Justification
which is applicable, | find that similar considéoats of substantive and procedural fairness to

be valid.



Was Mr Wano was unjustifiably dismissed by SRS?

[38] I find that SRS had substantive justification fimding Mr Wano's conduct in respect
of the roller issue to be serious misconduct. SR$ied out a full and fair investigation.
The Managers and engineers consulted were extreaxglgrienced, having collectively in

excess of 60 years engineering experience.

[39] Ms Evans said, and | accept, that Mr Wano was geaiwith every opportunity to

provide an explanation. However Mr Wano did natvide any alternative explanation to
refute that which had been advanced by the Managsisthe engineers. Despite this, Mr
Guttenbeil and Ms Evans had undertaken furthersinyation with the customer and the

Managers and engineers prior to making the dectsiaiismiss Mr Wano.

[40] | find that SRS followed a fair and reasonable pchoe. Mr Wano was provided
with a letter on 26 May 2011 detailing the allega$i against him, prior to the meeting on 31
May 2011. Mr Wano was advised in that letter #iaimissal was a possible outcome, and

advised to have a representative with him at thetimeg.

[41] Mr Wano had not had a representative at the disaigl meeting held on 31 May
2011 but Ms Evans said, and | accept, that Mr Waamb been informed that he was entitled
to have a representative, and that the meetingdvoave been adjourned if Mr Wano had

expressed his preference to have, and obtain,semsagion.

[42] Chief Judge Colgan iBecretary for Justice v Dolidonfirmed that although serious
misconduct would usually constitute grounds fanstified dismissal, this was not necessarily

the case in each instance.

[43] Having concluded that serious misconduct had be&bkshed, it is the evidence of
Mr Guttenbeil and Ms Evans that they gave constiarao the appropriate outcome. The
conclusion they had reached was that Mr Wano hadnmitied a deliberate act with the
intention to mislead SRS as a result of which thag lost trust and confidence in Mr Wano

and had no belief that he would not manipulatddtiee settings in the future.

[44] | find that the decision taken by SRS to termindteWano’s employment was one
which a fair and reasonable employer could haveenmadll the circumstances at the time the

dismissal occurred.
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[45] For the above reasons | determine find that Mr Waas not unjustifiably dismissed

from his employment with SRS.

Was the claim by Mr Wano that he was unjustifiably disadvantaged raised outside the

statutory time frame?

[46] Section 114 of the Act states:

(1)Every employee who wishes to raise a personalvgnce
must, subject to subsections (3) and (4), raiseghievance
with his or her employer within the period of 90yddeginning
with the date on which the action alleged to amotmta
personal grievance occurred or came to the noti¢etha
employee, whichever is the later, unless the eraplognsents
to the personal grievance being raised after thpirexion of
that period.

(2)For the purposes of subsection (1), a grievaixeaised

with an employer as soon as the employee has noadeas

taken reasonable steps to make, the employer or a

representative of the employer aware that the epggalleges

a personal grievance that the employee wants thaogmer to

address.”
[47] The individual employment agreement dated 27 J052and signed by Mr Wano
contains at clause 17 an explanation of how tovesamployment relationship problems, and
at clause 17.2 a reference to the period of 90 dagection 114 of the Act, in accordance

with s 65(2)(vi) of the Act.

[48] Although Mr Wano sent SRS a letter following thedtiWritten Warning issued to
him on March 2010, Mr Guttenbeil's uncontested enite, which | accept, is that the letter

provided Mr Wano's view of what had occurred bused no personal grievance.

[49] There is no evidence that Mr Wano raised any peisgrievance within the 90
period following the issuing of the Final Writtenaiing on 23 March 2010, nor is there any
evidence that Mr Wano raised a personal grievantenitthe 90 period following the issuing

of the second Final Written Warning on 4 Novemb@&t@

[50] SRS does not consent to Mr Wano raising an outineé tpersonal grievance in

relation to these Final Written Warnings.

[51] | determine that Mr Wano did not raise his persogakevances regarding

unjustifiable disadvantage within the statutoryd@ period pursuant to s 144(1) of the Act.



Had there been a deadlock between the partiesin concluding an individual employment

agreement?

[52] Mr Wano was issued with an updated individual emplent agreement with SRS
following the acquisition of the assets of Rubbe&rg&es (1965) Limited by Skellerup
Industries Limited on 1 August 2005.

[53] In common with all other existing Rubber Servicé865) Limited employees at that
time, Mr Wano’s employment was transferred to SRSdentical terms and conditions of

employment as those which had previously applied.

[54] Mr Wano was provided with a copy of the individeahployment agreement with
SRS. Ms Evan'’s evidence was that Mr Wano was gaggquate time to seek advice on it,

and this advice is outlined in the body of the wlial employment agreement, which states:

| accept the above position and conditions:

1. Prior to entering into this Individual EmploynmieAgreement | was
provided with a copy of the intended written Indivdl Employment
Agreement.

2. | was advised that | had the opportunity toksagvice about this
intended agreement and was given a reasonable tpptr to seek
independent advice prior to signing this IndividuBmployment
Agreement.

3. | was given an opportunity to raise with my &yer any issues
regarding my Individual Employment Agreement.

[55] Mr Wano had initialled all pages of the individwahployment agreement, and had

signed it immediately below the clauses detailenlab

[56] | find no evidence that there had been a deadbetkween the parties in concluding

an individual employment agreement.

Did SRS breach the good faith requirements by failing to comply with health and safety

requirements and to act in good faith towards Mr Wano?

[57] Mr Guttenbeil and Ms Evans’s undisputed evidendbas far from breaching health

and safety requirements, SRS had an extremely bealith and safety compliance standard.



Mr Guttenbeil said that SRS’s heath and safetygpevdince had improved consistently as

demonstrated in the annual health and safety audits

[58] Ms Evans had concurred, adding that SRS had a goddimproving TIR (Time
Incidence Rate) rate and that any practices wharthpcomised health and safety were not
tolerated. In addition SRS had a health and safatymittee, and an ACC tertiary rating.

[59] Both Mr Guttenbeil and Ms Evans refuted that SR®8abhed the good faith

requirements towards Mr Wano in any respect.

[60] Ifind no evidence that SRS breached the good feijnirements owed to Mr Wano.

Penalty
[61] | find that the Applicant’'s conduct, and that of mepresentative, to have been both
obstructive of, and delaying to, the Authority’svéstigation. Section 134A(1) of the Act

states:

Every person is liable to a penalty under this Adto, without
sufficient cause, obstructs or delays an Authoiityestigation,
including failing to attend as a party before an tharity
investigation.

[32] Mr Wano is ordered to pay a penalty of $3,000.0&gant to s 135(2)(b) of the Act.

| direct that the whole of that amount is paid byWano to SRS pursuant to s 136 (2) of the

Act.

Costs

[62] On behalf of SRS, Mr McPhail seeks reimbursementhefcosts of defending the
claims made by Mr Wano, in which Mr Wano has be&wolly unsuccessful. Mr McPhail is
seeking $6,145.09 plus GST. Mr McPhalil is alsckisgpthe sum of $668.00 plus GST as
disbursements in connection with the travel cod¥lefEvans, who is based in Christchurch,

having to attend the Investigation Meeting helduckland on 22 November 2011.

[63] In support of the level of claim Mr McPhail submitisat the usual tariff-based
approach is inappropriate in a case in which theweur of the Applicant has been wholly

unacceptable.

[64] Wihilst | accept the submission regarding the behaviof the Applicant, | have
already addressed this by way of a penalty. Inidenisg the appropriate level of costs | take



into consideration the fact that despite the latklarity in the Statements of Problem, the
Authority had identified the issues which wouldrfothe basis of the Investigation Meeting
prior to that meeting and these had been commwudatthe parties. The facts at issue were
not complex, nor did they require difficult matterfslaw to be argued. No briefs of evidence

were required to be filed, and were not filed, IRSS

[65] | do accept that the behaviour of the Applicant tedMr McPhail filing further
submissions on behalf of SRS, and | have takenitis consideration in determining the

appropriate level of a costs award.

[66] The principles governing award of costs in the Autly have been clearly set out in
PBO Limited (formerly Rush Security Ltd) v Da GruZhe normal rule is that costs follow

the event and SRS is entitled to a contributiomstaosts.

[67] The case took less than half a day’s hearing tiFm. a case of this kind $1,500.00 is
accepted as the notional half daily rate, and kimer that it is appropriate to order the full
half day notional daily rate in all the circumstasac Accordingly, Mr Wano is ordered to pay
SRS $1,500.00 costs, pursuant to clause 15 of 8theéd of the Act. In the particular
circumstances of this case | also accept the disment claim and order Mr Wano to pay
SRS $668.00 plus GST.

[68] The Applicant will have 14 days from the date ofstdetermination to lodge a
memorandum in respect of the costs award No egijpin for costs will be considered

outside this time frame without prior leave.

Eleanor Robinson
Member of the Employment Relations Authority
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