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DETERMINATION OF THE AUTHORITY OF PRELIMINARY MATTE R

[1] Mr Tobin says he was employed by all four of thevamamed respondents, and believes he
has been unjustifiably dismissed by them. He Isk&dthe Employment Relations Authority to
determine that employment relationship problemr gresent purposes | will refer to the employer
party to the problem as ‘Stayinfront’ except whetleerwise indicated.

[2] Stayinfront says all matters concerning Mr Tobiassociation with the four companies,
including the termination of his employment, weesalved by agreement between the parties.
Therefore Mr Tobin cannot proceed with his grievanc

[3] For that reason Stayinfront’s immediate respondditdobin’s statement of problem was to
apply to have the matter struck out. | took thewthat it was preferable to hear and determire as
preliminary matter whether there was a binding egrent between the parties, the effect of which
was that the grievance could not proceed. | dssdis hat view with the parties at a conferencke cal
in November 2004. The nature and scope of thestigagion into the preliminary matter were
subsequently recorded in a Minute dated 17 Decerdb@4d. Various timetabling arrangements
were made and preparations for the investigatioetimg proceeded on that basis.

[4] Mr Young made submissions on the law relating tikestout applications, but since this

matter is no longer being treated as an applicdtoran order striking out it is not necessary to
address them. However he should reconsider hig that the difference between an application for
an order striking out proceedings, and an investigaand determination of a preliminary matter
such as the present, is no more than one of serranti

[5] Although a date was set for an investigation meetby agreement the preliminary matter
was determined on the papers.
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The agreements terminating the parties’ association

[6] Mr Tobin held the position of Executive Vice Presatl of Sales in Stayinfront's New
Zealand office. Tony Bullen, Stayinfront's New Zasad Managing Director, also worked in that
office, as did Joanne Skinner, a sales manage2008 it came to the attention of Thomas Buckley,
President of Stayinfront Inc and Stayinfront (ABiacific) Ltd among other roles, that Ms Skinner
was having an affair with Mr Tobin, and had beemritg an affair with Mr Bullen. There were
associated problems arising in the workplace. Tifisrmation prompted discussions about how
the repercussions could be resolved.

[7] By email message dated 3 June 2002, Mr Tobin adiWseBuckley that he had:

“ ... spent some time thinking about my situation amgpreference is to leave, providing we can pgéetber an
agreement around the terms we discussed last week.”

[8] A series of email messages between Messrs Buckiyabin during June and July 2002 set
out some of the offers and counter-offers madendguttie negotiation process. In a faxed message
dated 16 July 2002, Mr Tobin’s then-solicitors pd®d detailed comments on draft settlement
documents apparently being discussed at the time.

[9] One aspect of the overall settlement concerned dén Family Trust’'s holding of equitable
interests in Stayinfront Inc and Splashnet Inc,thezi of which are New Zealand-registered
companies. The negotiations about the way in wMchlrobin’s association with the respondent
companies would end culminated in part in a stagiclpase agreement dated 30 June 2002 (“the
Stock Purchase Agreement”) under which the Trusiferests would be purchased by another
organisation of which Mr Buckley is the managingmnber.

[10] In addition a letter from Mr Buckley to Mr Tobinatéd 25 July 2002, set owtl of the terms
and conditions relating to the separation of yompkeyment from Stayinfront Inc”.Clause 3 on page 2 of the
letter read:

“By executing this Agreement, you ... in consideratiof the terms set out herein and in consideratibthe
exchange of releases as set forth in the StockhBsecAgreement ... hereby release and forever digetibe
company ...from any and all manner of claim, knowrunknown, civil or criminal, vested or contingetiiat
you ... ever had, have or may now have to the effealiate of this Agreement against them or any eifrntlof
any nature or description ascertainable in anyrfiprarising out of or in connection with your empiesnt with
the Company or the termination thereof, including fiot limited to ...”

[11] Clause 6 on page 3 of the letter read:

“You further warrant and represent that as of yaatie of execution of this agreement, there areomoptaints,
charges or other matters filed or pending befong .ancourt or agency in the United States or Newlaieh
regarding your employment relationship with the @amy or the termination thereof and that in futywe will

not file or cause to be filed any such charges,ptaimts ...

[12] Mr Tobin signed his agreement at page 6 of theretollowing written acknowledgements
that he had read and understood the agreementjrhado consider its terms, had entered into it
voluntarily, had not relied on any representatioiné contained in the agreement, and had the
agreement reviewed by his attorney. The agreemeeterred to as the “Severance Agreement”.

[13] A further document headed “Mutual Release” was signed on 25 July 2002.

[14] The agreements provided that New Jersey law waubtya However this problem has been
addressed with reference to New Zealand law.
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Litigation based on the stock purchase agreement

[15] In 2004 a dispute arose over a narrowly define@etspf the Stock Purchase Agreement. Mr
Tobin and the trustee of the Tobin Family Trusedila complaint in the Superior Court of New
Jersey Law Division — Bergen County, in respeat.offhe complaint proceeded as far as the taking
of depositions, and part of the transcript was poed in evidence. The litigation was settled,rso i
early August 2004 the parties signed a “Settlemgnéement and Mutual Release”.

[16] In submissions Mr Young seemed to be relying onféllewing release provision in clause 6
of that agreement:

Plaintiffs and Defendants hereby release and fordigeharge each other ...from any and all liabilitysolely
with respect to [the subject matter of the litigali provided, howevethat nothing contained herein shall be
construed to affect, waive or release any rights oclaims that any party hereto has under the law oény

jurisdiction, including rights or claims which by law in New Zealand are not able to be contracted oudf,

(emphasis Mr Young’s).

[17] To the extent the highlighted proviso has any me&gni do not accept that it is capable of
amounting to an amendment of the agreements of. 2002t is the effect of Mr Young's reliance
on it. The reality as | understand it is that 24 agreement is no more than a settlement of the
litigation concerning a specific aspect of the ktparchase agreement. Clause 6 is not relevant to
whether the agreements entered into in 2002 precthd continuation of Mr Tobin’s personal
grievance.

[18] Secondly, reliance on the proviso assumes the atogss of the argument to which | am
about to turn. For the reasons | will set outp Indt accept the argument is correct.

The effect of s 238 of the Employment Relations Act

[19] The principal argument in support of Mr Tobin’s pios that his grievance should be
permitted to proceed is based on s 238 of the Eynat Relations Act 2000, read together with
the personal grievance provisions in Part 9 ofAbe

[20] As presented, the argument was based on assettianthe various settlement agreements
amounted to a contracting out of the personal griee provisions in the Employment Relations
Act - that is, Part 9 - which is not permissiblelans 238 of the Act. Section 238 provides simply:

‘The provisions of this Act have effect despite @mgvision to the contrary in any contract or agneat.’

[21] While he acknowledges seeking legal advice whemrritered into the mutual release and
severance agreements in 2002, Mr Tobin says henetigdvised of the fact that ‘under New
Zealand Employment Law you cannot contract out adiryobligations under the Employment
Relations Act 2000.” He feels he was poorly ad¥isea employment matters, and says he did not
become aware of the applicable provision of the Bytpent Relations Act until his new advisor
drew it to his attention in August 2004. He sdwt tuntil he received that advice, he feared hisat
initiation of personal grievance proceedings wohbkve attracted the sanctions set out in the
settlement agreement.

[22] However there is a difference between an agreemealtving a promise by the parties not to
pursue a cause of action that might otherwise lzeladte (or is being pursued), and a general
agreement that the cause of action is not avaibleetween the parties whether or not any attempt
at pursuit is in contemplation. The latter is m@rmissible under s 238, but the former is
permissible. | put this proposition to Mr Youngrihg the conference call in November 2004, but
he did not agree with it.
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[23] The following examples illustrate the point:

(a) a settlement agreement (‘A’) provides in part:

“This agreement is in full and final settlementadf matters arising out of the applicant’'s employinky the
respondent, and the termination thereof, includingnot limited to any personal grievance the aygpif may
have in respect of the employment relationshipitsermination.”

(b) an employment agreement (‘B’) provides in part:

“The personal grievance provisions in Part 9 of Emeployment Relations Act 2000 shall not form pafrthe
parties’ employment agreement and shall not otlere available to the parties.”

[24] Provisions like the one in example A are so comrimat suggesting they are rendered
ineffective by s 238 files in the face of long-ddished New Zealand employment law and practice.
As my colleague pointed out, when discussing thmesaubmission about the effect of s 238 in
Skinner v Stayinfront (Asia Pacific) Limited (AA 161/05, 4 May 2005):

“[10] If Mr Young's argument was accepted there Vdolbe no certainty around any settlement of any
employment relationship problem. Such a situatimuld undermine one of the express objectives efAht
which is to enable parties to resolve their empleghrelationship problems themselves.”

[25] | would say further that, if Mr Young’s argumentsvaccepted, the implications are that there
would be little point in even attempting to setdepersonal grievance or potential personal
grievance. Yet s 143 of the Act says this:

“The object of [Part 10] is to establish procedwaed institutions that —
@ ...
(b) recognise that employment relationships are mdtelyiito be successful if problems in those
relationships are resolved promptly by the pattesnselves; and
(c) recognise that, if problems in employment relatiops are to be resolved promptly, expert problem-
solving support, information, and assistance néetie available ...; and
(d) recognise that the procedures for problem-solvimedrio be flexible; ...”

[26] The Department of Labour's mediation service is ohéhe institutions established under
Part 10. The mediation service has a broad mandatassist persons to resolve, promptly and
effectively, their employment relationship problén(s 144(2)(e)). Assisting in discussions which
lead to the settlement of grievances (or potegtigvances) forms a significant part of the dispute
resolution work of the service. Not only does #at recognise that resolution of an employment
relationship problem may take the form of a setdetragreement, but it makes special provision
for the final, binding and enforceable nature afsih agreements (s 149 and 151).

[27] None of this means that grievances or potentia@vgnces can be settled only by referring
them to the mediation service. In practice parigsmpt to, and do, reach such settlements without
the assistance of the mediation service.

[28] Not only that, the decided cases make it quiterd¢test the defence of accord and satisfaction
is available when an applicant seeks to proceek avitersonal grievance in the face of what looks
like a settlement. Mr Towner cited several in susiuns. Those decided under the Employment
Relations Act included a decision of the Employm@atrt inCabletalk Astute Network Services
Limited v Cunningham (AC 26/04, 14 May 2004), and several determinatainhe Employment
Relations Authority.

[29] The Employment Contracts Act 1991, the predecegsdhe Employment Relations Act,
contained in s 147 a provision substantially simtla s 238. There are many decisions of the
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Employment Court and Employment Tribunal in whible tefence of accord and satisfaction was
upheld, or more generally that a grievance felhwithe terms of a settlement, so that the griesanc
in question could not proceed. In decisions whikeedefence of accord and satisfaction did not
succeed, that was because its components wereau# out rather than because of any argument
based on s 147. Among other decisions Mr Towited dMarlow v Yorkshire New Zealand
Limited [2000] 1 ERNZ 206, where a settlement was reljgohuand the issue concerned the extent
of the actions in the parties’ contemplation attthee of settlement.

[30] Mr Young also seemed to be submitting that thdeseéint agreements here purported to oust
the jurisdiction of the Employment Relations Autityprand Employment Court, again offending
against s 238 and other provisions of the Employnfaiations Act. | do not agree that is the
effect of the agreements. In this very problenrdhleas been no challenge to the Authority’s
jurisdiction to embark on the course it has. Ag#ie question is simply one of whether the
agreements are effective between the parties wyge the continuation of Mr Tobin’s grievance.

If I found they were not - for reasons of the kiset out in some of the cases cited - a grievance
could proceed (aside from the further hurdle cbates 114 of the Act). That process involves the
exercise of a jurisdiction, not an ouster of it.

Other reasons why the agreements should not prevetite grievance from proceeding

[31] Mr Tobin has not relied on an argument that theas wo accord and satisfaction. Nor was
there any real issue, beyond a bare assertion lmasdrlow (supra), about whether the wording

of the settlement agreements is broad enough tongoass the matters Mr Tobin now seeks to
litigate.

[32] The remaining aspect of the preliminary matter is Mbin’s view that the circumstances
leading to the termination of his employment, adl e the negotiation and completion of the
settlement agreements, were unfair.

[33] The alleged unfairness of the termination itseldrbedirectly on the substantive merits of Mr
Tobin’s grievance. Mr Young urged me to addressntierits in the course of this investigation, but
the content of the documents filed led me to préfeseparate considerations of the merits from
those concerning the effectiveness of the settlémgmreements. | do not accept the submission that
it is necessary to address the merits in orderain the ‘full flavour’ of this problem. Even if |
accepted the truth of the assertions Mr Tobin hadenregarding those merits, the question would
still be one of the binding nature of the settlemagreements. Separate legal tests apply to that
guestion.

[34] The agreements met the basic requirements thaé theroffers which were accepted,
supported by a mutual exchange of promises amaumdirconsideration. Regarding the concern
about their negotiation and completion, long-esshleld legal principle requires a legal basis
beyond mere unfairness for saying they shouldffece be ignored. The grounds for arguing that
an agreement should be ignored or set aside artedinbut one of them is that an applicant made
the agreement in question under duress. Neitlmibr any of the other recognised grounds was
raised in the statement of problem or in responseny subsequent request for more precision
regarding the basis on which Mr Tobin says hisvgmee should proceed. | may have been astute
to identify duress as a possible ground from theéera filed, although, as happened here, the
Authority frequently receives broadly-stated apgiicns whose legal basis is difficult to identify.

[35] Mr Young'’s original submission was simply thatfarness and equity, the grievance should
be permitted to proceed. Accordingly, Mr Tobineatsd that he was steamrolled into reaching the
agreements he did in 2002. He said that, at the,the was under stress, could not sleep or eat, an
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could not think clearly. His wife was pregnants lmarriage had disintegrated, he was under
financial pressure, and he was being treated faregnand depression. At the same time, Mr
Buckley was putting him under pressure to competagreement quickly.

[36] As far as the presence of duress is concernedpmatdem with that position is Mr Tobin’s
affirmation of the stock purchase agreement by gysim far as to issue proceedings based on it. It
was negotiated at about the same time as the seeeand mutual release agreements of 2002. Mr
Tobin cannot effectively confirm his competencer@éspect of the stock purchase agreement, but
deny it in respect of the severance and mutuahsel@greements.

[37] Another problem lies in Mr Tobin’'s general competenn negotiating often complex
commercial agreements, and the fact that he walseirtourse of negotiating one such agreement
when his employment-related difficulties arose.haffcommercial negotiation was the subject of
the complaint filed in respect of the stock purehagreement.

[38] Mr Tobin was questioned on his negotiating expeeeduring the taking of depositions in
that matter. The transcripts revealed answerfdceffect that, over several years, Mr Tobin had
negotiated numerous commercial agreements at alévgh He was accustomed to negotiating a
wide range of agreements varying by structureesighd choice of law (a reference to the fact that
Mr Tobin negotiated different agreements in différeountries). The agreements could be a few
pages long, or up to 100 pages. Not only thatThtin told his questioner that counsel were rarely
used until agreement had been reached in principlénere was nothing to suggest he varied or
sought to vary this practice when negotiating Ms@agreements, or that he was incapable of or
failed to press his own position in the process.

[39] Further to Mr Tobin’s state of mind at the timetloé negotiations about his own position, a
one-page statement from Mr Tobin’s clinical psycyst was filed. The psychologist said Mr
Tobin was suffering from an anxiety disorder whighen combined with his depressiomtild have
affected Mr Tobin’s day to day functioning in a ganof areas.”NO more analysis than that was provided.
While 1 might accept Mr Tobin had the mental andogonal problems he said he did in general
terms, that kind of evidence is not enough to pEfeume his state of mind was such that the
agreements should be set aside.

[40] In submissions, Mr Young made assertions bearinglioBuckley’'s approach to the conduct
of negotiations in general. He said a full heasayld allow ‘similar fact’ evidence to be called o
that matter. If such evidence is intended to qaesthe binding and enforceable nature of the
severance and mutual release agreements, theniagstim relevant and has probative rather than
merely prejudicial value, it should have been mawglable to this investigation. As matters stand,
nothing in the material | have suggests Mr Bucktererstepped any line in the course of the
negotiations.

[41] Alternatively, if the evidence is intended to suppbir Tobin’s allegation that he was
constructively dismissed, then there will be anapmity to call it if Mr Tobin overcomes the
barriers to proceeding and a hearing into the mefihis grievance is convened.

[42] Mr Young also asserted in submissions that ‘theatisy between the commercial value of
the shares and the monies the Trust received éon ghows the inequality of the bargain’. He said
a full investigation would enable the introductiohevidence to that effect. | assume the assertion
refers to the stock purchase agreement. Becaube dfew Jersey litigation it is probably not open
to Mr Tobin to seek to challenge the binding natfr¢ghat agreement now. | doubt, in any event,
the extent of the Authority’s jurisdiction to lookto the stock purchase agreement other than to
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take into account that it was entered into as ghthe overall arrangements for the termination of
Mr Tobin’s association with the respondent compsnie

[43] Finally, Mr Tobin alleged that the sale of the @&salnd options pursuant to the stock
purchase agreement resulted in a loss as at |8 @ONZ$17,000,000. | assume that is the basis
for Mr Young's assertion in submissions. Howevar any forum any argument about the
commercial value of the shares and options in thetext of the validity of the settlement
agreements, or the stock purchase agreement ifstila¢ correct reference, would have to address
the value as at the date of the settlement. Egglabout commercial value at a date over two years
later is not relevant.

[44] Alternatively, if the value of the shares and opsichas increased since the date of the
agreement, there may be an opportunity to callenad regarding the resulting loss to Mr Tobin
during any hearing of the merits of his grievanod #r the purpose of quantifying his claim for

remedies. Even then, such evidence would havectmgnise the role of the Tobin Family Trust.

[45] For all of these reasons | find that Mr Tobin’ssrag of his grievance is caught by the terms
of a final and binding settlement. The grievanaenot proceed.

Costs

[46] Costs are reserved. |If the parties seek a detatimmof costs from the Authority they
should file and serve memoranda on the matter.

R A Monaghan
Member, Employment Relations Authority



