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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

[1] Ms Tindal claims that she was unjustifiablyrdissed from her employment on 22 December
2003. She asks that the Authority find that sheahpsrsonal grievance and award her various
remedies.

[2] But, Elders New Zealand Limited (“Elders”) salymt because the work performance of Ms
Tindal was not up to an acceptable standard, dssthisas an option that was reasonably
available to the company.

Background Facts and Evidence

[3] Ms Tindal commenced her employment, in the fpasi of Executive Assistant, on 22
September 2003. The parties entered into a writidividual employment agreement that
provided, at clause 17, for an initial probationpgyiod of three months. The clause provides
further that:

“17.2 The purpose of this three months period iprtavide an opportunity for the Employer and the
Employee to assess the compatibility and performarieach other, and in particular to enable
them to determine the suitability of the Employeethe stated position.

17.3 If at the conclusion of the three-month period @itparty is dissatisfied with the other, for
whatever reason, the contract may be terminatelMigh by either party, without notice.”

[4] The duties expected of Ms Tindal are set oatady in thePosition Descriptionthat is
attached to the employment agreement. In summhaeyydle of Ms Tindal was to provide
personal assistance to the Managing Director, Mai$tChapman, the Finance Director, Mr
lan Wills, and the Chairman of the Board, Mr ErjgeScer, albeit the substance of her work



[5]

[6]
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was for the two Directors, and it appears that MidMWas her manager at first instance.

During the first week of her employment, Ms d@al had the benefit of working with the
incumbent in the position and she was taken thrauglomprehensive induction check list.
Ms Tindal was also provided with a quite detailetlcf notes pertaining to the regular matters
that could/would arise in regard to her position.

Also consistent with Elder’s policy pertaining employees subject to a probationary period,
monthly feedback/performance review meetings weseked in the respective dairies for 23
October, 24 November and 22 December 2003.

The Evidence of Mr Wills
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The evidence of Mr Wills is that it became apgd very early in Ms Tindal’'s employment,
that she was having some problems coping with beesl Mr Wills says that he discussed
any issues that arose with Ms Tindal and offeredalssistance albeit he was of the view that
the problems that she was experiencing wese §‘fairly basic level

Mr Wills also discovered that Mr Chapman was aléthe view that Ms Tindal was having
some basic problems adapting to her position.

On 23 October 2003, Ms Tindal had the first iy review meeting with Mr Wills. It
appears that after an initial enquiry from Mr Wille Ms Tindal, as to how she was
progressing in her role, Mr Wills conveyed to heattthere were several areas of concern.
The main areas of concern were:

(@) The need to follow through and ensure thaouariasks were completed;
(b) The need to be more organised and to have ggesen place; and
(c) The requirement to screen mail and telephoiig. ca

Mr Wills says that he discussed these issudéls Mis Tindal and then reiterated to her that an
improvement in her performance was required if slas to successfully complete the
probationary period of her employment with Elders.

The further evidence of Mr Wills is that folling the review meeting, there was no

noticeable improvement in the work performance «f Mndal and that he found himself

having the same discussions with her on a regwdaisbMr Wills gave an example of the

difficulty that Ms Tindal had with insurance rendsvdespite having the process explained to
her.

The evidence of Mr Wills (and Mr Chapman) st there continued to be problems on a daily
basis, relating to the failure of Ms Tindal to fulier role in the manner expected. It was the
view of both men, that all that was expected of NMwdal, should have simply been standard
practice for an experienced personal assistant.

A second review meeting took place on 24 Nolben003. Mr Wills says that he conveyed
to Ms Tindal in some detail the problems that hd 8r Chapman were having with her
performance, including the problem with the insgmrenewal process.

The evidence of Mr Wills is that the response of Medal was [tather vague and non-
specifi¢ but she did not dispute the thrust of what he sagng to her. Mr Wills says that he
explained to Ms Tindal that if her performance dat improve, she would not be employed
beyond the end of the probationary period.
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Mr Wills met with Ms Tindal on 12 December Z00The purpose of this meeting was to
explain to her that as Elders pay their staff ananthly basis, and as 15 December was pay
day for that month, he had to advise her that sbeldvonly be paid to 22 December. Ms
Tindal was informed that as there were still sigaifit performance issues, if Ms Tindal could
not meet Elder’'s expectations, then her employmenid not continue beyond that date.

The evidence of Mr Wills is that Ms Tindal dmbt raise any issue about this and what he had
said to her was consistent with what had been g@d/é her up to that point. However, Mr
Wills says that to his surprise, Ms Tindal camehts office on 16 December 2003 and
enquired as to why she had not been paid beyori@e28mber. Mr Wills reminded Ms Tindal

of what he had said to her on 12 December and rcoedi that Elders had the right to
terminate the employment relationship on 22 Decaeriflike dissatisfaction with Ms Tindal’s
performance remained. It was the view of Mr Witlgt: [“it was looking increasingly unlikely”
that Ms Tindal's performance was going to improeéobe that date.

The further evidence of Mr Wills is that inspgonse, Ms Tindal; fecame quite testy and said
words to the effect of “Well it works both ways drthve the right to leave at any time. | don't dee
the stress or the aggravation of this job eithdrere are better paid jobs available to me in thekaa
with a lot less work involved.”

Mr Wills also gave evidence relating to whea &nd Mr Chapman (and another Director),
were in Australia on 18 and 19 December 2003. Miis/Nelated to some important events
that were occurring around that time. Mr Wills salyat he gave explicit instructions to Ms
Tindal that she was to be particularly aware th@atrespondence relating to certain legal
proceedings and a prospectus were to be referreontargently upon their arrival. Mr Wills
says that he contacted Ms Tindal several times ffastralia and she made no mention of
receiving anything relating to the legal proceediagd the prospectus.

Upon contacting the company’s solicitor, Mr Willsscovered that the material in question
had been forwarded to Elders. Mr Wills says thaemvhe conveyed this information to Ms
Tindal, her response was to the effect that shg dd things that are marked urgent. This
was in marked contrast to the instructions that lsheé received. Mr Chapman also gave
evidence pertaining to an urgent matter that waslealt with appropriately by Ms Tindal.

On 22 December 2005, the third and final revimeeting for Ms Tindal took place in the
presence of Mr Wills and Mr Chapman. Ms Tindal heguested that the latter be present. Mr
Wills says that he informed Ms Tindal that this whe last day of her probationary period
and hence the purpose of the meeting was to reMswindal's total performance over the
probationary period.

Both Ms Tindal and Mr Wills had available Ms Tingaposition description, this set out the
key accountabilities for her position. It was muiyiagreed that the key accountabilities were
a convenient framework within which to discuss MisdBl's performance.

Mr Wills and Mr Chapman went through the vasoaccountabilities pertaining to Ms
Tindal’s role and also related to her recent exaspif inadequate performance in a number
of key areas. Mr Wills says that their perceptiériMs Tindal’'s overall performance and her
perception, were quite at odds, and while Ms Tinualde reference to the job involving
considerable work and pressure, she did not disfheteessence of what Mr Wills and Mr
Chapman were saying about her lack of performavic&Vills says that Ms Tindal felt that if
she was given six months probation rather thanthihee, she would meet the company’s
requirements. However, the two Directors found thay could not accept that proposition.

The outcome of the meeting was that it wasvegrd to Ms Tindal that Elders regrettably
would have to terminate her employment under thagef the employment agreement.



The Evidence of Ms Tindal
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Ms Tindal made no mention of the first revieweeting that took place on 23 October 2003.
Her evidence is that during the first month of Berployment, there were continual problems
with the phone system and her computer. The efbeatg that it made her work more
difficult. Ms Tindal says that her computer hadbrebuilt. She also says that she was very
busy and that because the Directors and Chairmdrdifi@rent diary systems, this created
some problems for her.

Ms Tindal's evidence was that she had her seégeview meeting with Mr Wills during the
middle of November but she now accepts that the das 24 November 2003. The evidence
of Ms Tindal is that Mr Wills did not identify angerformance standards for her or offer any
time or training to improve. Ms Tindal gave somé&lewnce about her position being very busy
but said very little else regarding the first twomths of her employment.

Ms Tindal's recollection of the meeting thatok place between her and Mr Wills on 12
December 2003, was that at the end of the workayg de called her to his office for a “five
minute chat.” Ms Tindal says that Mr Wills asked lfeshe had any concerns regarding her
position and was there anything she wished to dsquior to the meeting set down for 22
December. Ms Tindal's evidence is that Mr Wills eeinformed her that the meeting on 22
December was serious and could result in the textioim of her employment.

Ms Tindal also says that she had been tryinfirid the time and a way to tell Mr Wills that
she was unhappy in that she had found his behavowards her to be intimidating and
humiliating. Ms Tindal gave examples of her view Mf Will's attitude concerning the
company’s insurance renewals and an issue congesaourity personnel. Ms Tindal says
that she told Mr Wills that she found him to beréspectful and that if he continued to behave
in this manner towards her, that she may as wel for another position.

Ms Tindal appears to accept that Mr Wills dicbcuss with her on 12 December that she
would only be paid until 22 December, albeit itregethat she may have thought at that time
that Mr Wills was only referring to statutory hadigl pay.

However, Ms Tindal confirms that she raised thetenategarding being only paid to 22
December with Mr Wills on 16 December. Ms Tindaysé¢éhat the response of Mr Wills was
that: “[it all depended on the outcome of my next fee#tbaeeting and if it was not positive they
would have to chase me for the money they hadrpaidfter my feed-back date.”

In regard to the meeting that took place orD&zember 2003, the recollection of Ms Tindal
is largely consistent with that of Mr Wills and M@hapman.

Analysisand Conclusions

[26]

It appears that Ms Tindal is claiming that teemination of her employment was unjustified

largely on procedural grounds. Essentially, Ms @alnghys that her dismissal was unjustified

because:

(@) She did not receive any warning that her coieiihemployment was in jeopardy;

(b) She was not advised to obtain representatibordehe meeting that took place on 22
December 2003;

(c) There was no record kept of the first two rewimeetings and nothing was presented to
her in writing as to the expectations of her emptopnd

(d) Her dismissal was predetermined.
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Overall, | find that | prefer the evidence Mf Wills and Mr Chapman to that of Ms Tindal.
Consequently, | have no doubts that Ms Tindal wilg &ware that there were problems with
her general performance. Furthermore, | find the¢ svas also fully aware of what the
problems were and what was required to rectify¢hm®blems. Indeed, the overall evidence
is that Ms Tindal acknowledged that there were lemls, but that given time, she would be
able to meet the requirements of the position.

| also find that Mr Wills made it clear to MEindal, on several occasions, that if her
performance did not improve, then she would notaianemployed beyond the three month
probationary period. While ideally, it would havedm prudent for Mr Wills to have recorded
Elder’s concerns and possible outcomes in writihg,fact remains that Ms Tindal was fully
aware of what was required of her and the consemserf she did not meet those
requirements.

It is not the role of the Authority to put &l in the shoes of the employer as to decidingtwha
is considered to be reasonable performance onatteopan employee. Nonetheless, | accept
the evidence of Mr Wills, that all that was beirgked of Ms Tindal, fell reasonably within
her position description and that she presenteselies someone with sufficient experience
to carry out the role. | also accept that it wassomable for her employer to expect that she
would be fully capable of carrying out her dutieshim the three month probationary period.

| also conclude that if Ms Tindal had wished obtain representation she had ample
opportunity to do so as the review meetings wereedcled at the beginning of her
employment, hence she had three month’s noticenef22 December meeting and also
sufficient notice of the possible consequences.

The matter of predetermination has been rdiseMs Tindal. It has been argued that because
Ms Tindal was advised on 12 December 2003 that vgbeld not be paid beyond 22
December, then as at the earlier date, Elders daidetl that they were going to terminate Ms
Tindal's employment and hence there was little stz could have done to persuade her
employer to retain her.

At first glance, there is some merit in thagament. However, the reality is that there only
remained a further six working days for Ms Tindalturn around her performance and the
overall evidence reveals, that as at 12 Decembesr;TiMdal had shown little improvement

despite being given every opportunity to do so.réfwee, it is not difficult to understand, and

accept, why Elders were reluctant to pay Ms Tirdidakhe full month of December (bearing

in mind that employees were paid in advance midtigonvhen the evidence pertaining to
her overall performance, strongly pointed to thaidct possibility that she would not survive

the probationary period.

While there may have been some element ofgteechination in the decision to terminate the
employment of Ms Tindal, | find that given the ocakicircumstances, the conclusion reached
by Elders as at 12 December, was not unfair orasamable, particularly given the practice
that existed of paying employees in advance anditfieulty of obtaining recovery.

Deter mination

[34]

| find that the express provisions of the eoyphent agreement entered into between Ms
Tindal and Elders, relating to a probationary p&ricomply with section 67 of the
Employment Relations Act 2000. At sub-clause 17.8he agreement, provision is made for
termination of the agreement by either party.



[35] I find that the dismissal of Ms Tindal wasftjfied on the grounds that she was unable to meet
the performance requirements of her employmentimvithe three month probationary period
agreed to in the employment agreement, hence, Wdaldoes not have a personal grievance

and | am unable to grant the remedies sought.

Costs

[36] Costs are reserved. The parties are invitedttiempt to reach a resolution of this matter. In
the event that a resolution is not achieved, sutionis can be made to the Authority for an
order.

Ken Anderson
Member
Employment Relations Authority



