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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

Mr Talakai submits he was unjustifiably dismisseaht his employment with the respondent
company. To remedy his alleged grievance he sesksdmuneration and compensation.

The company submits that Mr Talakai was justifiadlilgmissed for serious misconduct.

Background

At the time of his dismissal Mr Talakai had beerptayed by the respondent for a period of nine
years. He was employed as an Operator in the ladkaying area of the respondent’s business.
He had previously been employed as a Setter isahee department. The evidence shows that Mr
Talakai resigned from this job as a Setter on 1 RI2ZY2. At that time he requested the company to
find him an alternative position. The companyeodd him a position as a Grade 3 Operator at a
lesser remuneration. Mr Talakai accepted the posds offered but clearly nurses a grievance over
the reduction in remuneration that came with th& pesition.

The evidence also shows that Mr Talakai had beemsincted duties from August 2002 due to
health issues. The company had been monitoringdaikh over the months prior to his dismissal.

The events that gave rise to Mr Talakai’s dismissase in mid 2003.
Mr Talakai submits he suffered a work related aecidsprain of shoulder and upper arm) on 21

May (initially reported by him as having happenedloMay 2003). He submits he reported the
accident to the company nurse the same day.



The respondent says that on 6 June 2003 Mr Tafeken was already working restricted duties due
to health problems) reported new symptoms - tiggédnd numbness in two fingers. Over the next
few months there were numerous meetings betweehaldkai and relevant Amcor management
personnel to monitor his health and to encouragetbiundertake the necessary tests to assist the
company to manage his health in the workplace.nfmination was provided by Mr Talakai.

On 6 October 2003 the company’s Health and Saf&y@idordinator received a letter from ACC
dated 29 September which recorded that Mr Talakdiduffered a work related accident on 1 May
2003. This was the first the company had hearti@ftleged accident.

The company carried out an investigation. Amongothings it was revealed that Mr Talakai had
been on annual leave on 1 May 2003. Followingw®stigation the respondent concluded that Mr
Talakai had either falsified a work accident regorhe had failed to report a work accident. Both
are viewed as serious misconduct and followinghaestigation Mr Talakai was dismissed for
serious misconduct on 15 October.

The evidence
Applicant

It is Mr Talakai’'s evidence that he suffered a wadcident on 21 May 2003 and that he reported it
to the company nurse the same day.

He submits that he again approached the nurseJanédue to the pain and discomfort he was
experiencing. The nurse took him to the companyatagho recommended that his work be
assessed. His work was not assessed as recomnamtibd continued to work normal hours.

In August 2003 he again visited the doctor and giasn a medical certificate to take 3 days off
work. Again it was recommended that his work beesssd but this was not done.

On 5 September he visited his own doctor who advisetake five days off work. He immediately
advised his team leader of this.

Mr Talakai accepts there were numerous meetings sampany personnel over this period where
the question of his health and his fitness to uadterthe tasks associated with his position was
discussed. There is no dispute that Mr Talakai ehgtant to obtain and share with the company
findings of the tests he undertook. This is becdueseas upset the company nurse had advised his
team leaders in June that he had reported numhbnesingling in his hand and that his fitness for
the tasks he undertook needed to be carefully m@dtto assess them for impact on his health.

Mr Talakai’'s evidence was that on 29 September 209 3ituation had not improved so he went
back to his doctor and asked her to lodge a claitm ACC because he believed his injury was

work related. When he received a letter from ACClddctober he realised the date he had advised
for the injury (1 May) was wrong and that it in fdad occurred on 21 May a fact he had recorded
in his diary. He immediately rang ACC to advisdlad change. He was told that he could not
arrange an amendment to the record over the phahthat he needed to write to ACC. He faxed
this information to ACC on 9 October.

Mr Talakai said there was a meeting with manageren October to discuss the ACC claim. He
said everything was fine at the conclusion of theeting.
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Despite this Mr Talakai submitted that company pengl had a meeting on 9 October 2003 and
resolved to dismiss him. Mr Talakai also submittest the company arranged for a worker to
replace him prior to going through the disciplinarguiry which led to his dismissal.

On 13 October he received formal notice of the camy{s concerns that he had either made a false
complaint of work-related injury or he had failedrtotify the company of a work related injury. He
was advised to attend a meeting on 14 Octoberraviigéd to bring a representative. At the meeting
on 14 October there was a discussion between tiiepwhere Mr Talakai and his representative
presented his explanations. No decision was madealty.

The parties met at 1 pm the next day and Mr Talpkesented evidence that on 9 October he had
faxed ACC to advise of the correct date the accidarspite of this he was dismissed for serious
misconduct. He submits the dismissal was unjusitifie

Respondent
There were four witnesses for the respondent.

It was the company’s evidence that its takes tladtihn@nd safety of its employees very seriously. It
is the company policy that all near misses and vaadidents (however minor) are to be reported
immediately to the relevant team leader who taketha process of managing the incident and who
is responsible for reporting the incident to thenpany nurse, the production manager and through
to Head Office in Australia if appropriate.

Evidence was submitted that Mr Talakai had takehipaa re — induction process on 16 May 2003.
During that process the company’s health and saietlyaccident reporting process was covered.
Also covered was the Company’s Code of Conduct/Edses, which describes as serious
misconduct the falsification of company records #relfailure to report accidents.

It was the respondent’s evidence that Mr Talaka aleeady on restricted duties when he reported
new symptoms to the company nurse on 6 June 20@%elwere symptoms of numbness and
tingling in his hand. The nurse and other compaitgesses were adamant that Mr Talakai did not
report that a work related accident had occurredloMay 2003. Neither did he visit the company
nurse that day.

It was the evidence of the company witnesses ftet lér Talakai reported the new symptoms on 6
June it was constantly monitoring and managing &laKai's condition and the work undertaken
by him. Because he was already on restricted dtiieeprocess was adopted that Mr Talakai would
report to his team leader every morning prior tmogencing work and that he would immediately
advise if any task caused or aggravated pain.

It was the evidence of witnesses for the compaairititanaging and monitoring Mr Talakai’s health
was extremely difficult and frustrating. In thestiplace Mr Talakai did not arrange for the blood
tests and nerve conduction tests that were recomadeiie was also reluctant to report to his team
leader every morning before the commenced worklwsa how he was feeling and he would not
undertake to provide the results of medical testhé company to allow it to effectively manage

his health. This was because he was concerneththabmpany nurse had reported his new
symptoms (numbness and tingling in his hand) tadss leader on 6 June.

! This had been done to allow for the managementomitoring of tasks undertaken by Mr Talakai tswne those
tasks did not cause or aggravate any pain.
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The evidence was that there were numerous meatittigdr Talakai to assess and monitor his
health over the months June — October 2003. Ore8dyar 16 the company had a meeting with Mr
Talakai in respect to his failure to attend workhotify the company of his absence the previous
week. Mr Talakai advised that he had been to tlodaevho had given him five days off work and
that he hadn’t notified the company because it mesvork related.

By 6 October the company was so concerned abould¢keof information available to assist it to
manage Mr Talakai’'s health that it spoke to hinthef possibility of requiring him to provide a
doctor’s certificate confirming that he was fitdo his job.

Immediately following this meeting the company’saith and Safety/HR Co-Coordinator found
she had received a letter from ACC dated 29 Sepmembich recorded that it had accepted a claim
from Mr Talakai relating to a work related injurg @ May 2003. The injury was described as a
“sprain of the shoulder and upper arm”. The compaityesses submitted they were shocked to
receive this letter from ACC. While Mr Talakai hgploken to the nurse on 3 October about an
ACC claim for “work related gradual process” thiasathe first the company knew of an accident,
which was alleged to have taken place on 1 May 2003

The evidence was that the company commenced astigagon. It was revealed from a review of
company records that Mr Talakai was on annual leavgé May 2003.

The company conducted an investigatory meeting MitA alakai on 7 October 2003. Mr Talakai
was assisted by his work delegate. He explain¢ldet@ompany that he had made a mistake about
the date of the accident and that in fact it haslhoed on 21 May and he had recorded it in his
diary. He said he had rung ACC to advise them &fiistake on 6 October. He said the injury
occurred when he was “boxing out bags”. He saitldeenot reported the accident to the company
at the time it occurred. Mr Talakai confirmed thatunderstood the company rules relating to the
reporting of accidents. Mr Talakai was told the pamy viewed the matter very seriously and that
there would need to be a full investigation. He wedd he would be invited to another meeting. He
was advised of his right to representation and tteddl depending on the outcome his employment
could be in jeopardy.

On 13 October the company provided Mr Talakai witiiten notice of the allegations against him
and a detailed statement of its concerns. He watedto a disciplinary meeting on 14 October and
invited to bring a representative. He was formalllyised that one of the possible outcomes of the
meeting could be summary dismissal.

At the meeting of 14 October Mr Talakai was asslitg his Union organiser. Mr McColl
(Manufacturing Manager) submitted that he outlitteelseriousness of the issue and recapped the
previous discussions that had taken place betweeparties. Mr Talakai presented a new medical
certificate at this meeting. It was signed and di&®ctober 2003. It recorded the date of the ynjur
asl Mag 2003. It also recorded that the injury sastained when pulling a plastic bag out of the
machine’

Mr Talakai explained he had mistakenly reporteddéte of the accident as occurring on 1 May
because this date was stuck in his mind as haweg the date “the company took money off him
and made him resign”. Mr Talakai was advised themany did not agree it had made him resign
and there no grounds for the date 1 May to be firdds mind on that account. Mr Talakai was
asked why he had not reported the accident anddp®nded that he didn’t report it because other
employees did not report accidents either. Mr MtCladllenged this statement by way of advising

2 This is a different task to that of “boxing outgsa
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him that the previous week he had said that thidémt occurred when boxing out bags and it was
so significant he had noted it in his diary. Mrdiai said he had not reported the accident because
he had been asked to leave and was fearful he i@ase his job if he reported the accident. Mr
McColl told him no-one had asked him to leave tbepany.

It was pointed out to Mr Talakai that a week ptm21 May he had gone through a re-induction
process where the company rules regarding thetiegaf accidents had been stated. He had also
had several meetings with management over healtiesswhere the importance of reporting any
pain was emphasised to him. Mr Talakai said hendideport the accident because he believed it
was not worth bringing to the company’s attentide.was asked why he had chosen to report it
now and he responded that since June he had @t prove the pain he was experiencing was
work related. Mr Talakai’s representative added WhaTalakai had in fact reported the accident on
6 June when he visited the nurse. The company setée had visited the nurse on 6 June to report
numbness and tingling in his hand but he had rpmirted a workplace accident on 21 May.

There was an adjournment for the company to consliideinformation it had received.
Management personnel then met with the companyer(iiski Robinson) to question her about
the claims made by Mr Talakai that he had repaxidter. Ms Robinson confirmed she had a
consultation with Mr Talakai on 6 June where heortgrl numbness and tingling. She was clear
that Mr Talakai did not report an accident occugram 1 May or 21 May.

The parties reconvened the disciplinary meetingMniicColl reported the information provided
by Ms Robinson. He also highlighted the compangiscerns relating to the inconsistency of the
information provided by Mr Talakai relating to ttate of the alleged accident. He highlighted the
fact that the new medical certificate dated 8 Oet@iso recorded the accident as occurring on 1
May. It was also pointed out that previously Mrdakadi had said the accident occurred when he was
“boxing out bags” while the medical certificatetsthit had occurred when he was pulling a plastic
bag out of the machine. Mr Talakai’s representadisheised the information provided in the
medical certificate was as accurate as possiblaratdt was apparent ACC had not updated their
record in regard to the date of the accident. Tdmpany advised that it wished to consider the
issue overnight and it was agreed that the pastoesdd meet the next afternoon when the company
would advise its decision.

The next day Mr Talakai submitted a fax headerdl@t®ctober to show he had advised ACC of
the correct date of the accident. The company nogealad previously told them he had advised
ACC of the mistake on 6 October.

Mr Talakai was advised the company was not sadisfigh his explanations. The company was
satisfied from its inquiries that he had not repdran accident on 21 May as he was required to do
under Amcor’s policies. The company was also ofviba he may have made a false work related
injury claim to ACC. Either action amounted to ses misconduct justifying dismissal. Mr Talakai
had nothing more to add and the company communidttelecision to dismiss him for serious
misconduct.

He was paid two weeks notice.

| ssuesto be Decided

In determining this matter | have had to keep imdnthe following legal principlesW & H
Newspapers Ltd v Oraf@002] 2 ERNZ 448).
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Was the decision to dismiss Mr Talakai one thagasonable and fair employer could have taken?

For me to be able to answer this question in thenadtive the respondent must satisfy me, not that
it can prove serious misconduct on Mr Talakai'stphuot that it has conducted a full and fair
investigation that disclosed conduct capable afidpeegarded as serious misconduct.

However, the employer’s conduct of the disciplinprgcess is not to be put under a microscope
or subjected to pedantic scrutiny nor are unredsdgrsiringent procedural requirements to be imposed

“Slight or immaterial deviations from the ideal aret to be visited with consequences for the
employer wholly out of proportion to the gravityewed in real terms, of the departure from
procedural perfection. What is looked at is substd fairness and substantial reasonableness
according to the standards of a fair-minded but owér-indulgent person(New Zealand (with
exceptions) Food Processing Etc [IUOW Unilever NZ[1990] 1INZILR 35.

The issues to be decided are these:

1. Did the respondent carry out a thorough and faiestigation into the allegations against Mr
Talakai?

2. Was the decision that serious misconduct had ceduar reasonable decision open to the
employer on the basis of the investigation undemnak

3. Was the dismissal of Mr Talakai justified in alethircumstances?

Discussion
Credibility

Sadly the evidence shows that Mr Talakai was aanotedible witness. While Mr Talakai had
settled on one story for the Authority that stoigl dot match his own statements recorded the
contemporaneous notes taken by company witnesseg dne meetings held with Mr Talakai over
the period when the company’s concerns were ramgéd him at the investigation meeting (7
October) and the disciplinary meeting on 14 Octoliée weight of the evidence simply does not
support the evidence given by Mr Talakai at theegtigation meeting.

Findings

1. | find that Mr Talakai had been on restricted dut@nce August 2002 due to health
problems. He reported new symptoms on 6 June 2008lid not report that he had suffered
a work related accident on either 1 May or 21 May.

2. Between June and September 2003 there were nummieetings between Mr Talakai and
Amcor personnel including (at various times) hianteleader, the company nurse, the
company’s health and safety and HR coordinator thedmanufacturing manager. All of
these meetings were directed at encouraging Mik@ata undertake the recommended tests
and submit the results to the company in ordessisait to appropriately assess and manage
his health. Mr Talakai consistently failed to cogie with the process adopted by the
company to assist him.

3. | find that Mr Talakai took 5 days sick leave frdhSeptember 2003. He did not report his
absence to the company.
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4. On 29 September Mr Talakai visited his own doctod eequested her to submit an ACC
claim relating to a work related accident whichwced on 1 May 2003.

5. The company was extremely surprised to receive ¢thagm. Its preliminary inquiries
revealed that Mr Talakai was on annual leave on dy.M'he company commenced an
investigation and disciplinary inquiry.

6. The company’s concerns were formally put to Mr Kala.e. that he had made a false injury
claim to ACC or that he had failed to report a wiake accident. The company advised it
viewed the matter seriously and that Mr Talakaigoyment could be in jeopardy. He was
invited to a disciplinary meeting and advised & hght to representation.

7. |1 find the company carried out a thorough and faguiry as a result of which it was
established:

* Mr Talakai knew of the rules relating to reportivgrkplace accidents.
* Mr Talakai confirmed he had not reported the aduide

 That while Mr Talakai advised he had made a mistakeeporting the accident
occurred on 1 May and stated that he had advise@ AfCthe correct date on 6
October a medical certificate provided by Mr Talakad signed by him on 8
October continued to report that the date of tlwdant was 1 May 2003.

* On 7 October Mr Talakai said the accident occumwkén he was “boxing out bags”
— a task he did not undertake because he was tmctext duties. The medical
certificate dated 8 October recorded that the actithad happened when he was
“pulling a plastic bag from the machine”.

* Mr Talakai's representative advised that Mr Talakad reported the accident to the
company nurse on 6 June 2003.

8 There was an adjournment and the company représestanet with the company nurse to
ascertain if Mr Talakai had in fact reported a wpl&ce accident. She confirmed he had not
done so.

9 After an overnight adjournment to consider the infation before the company met with
Mr Talakai the next day. At that meeting Mr Talalaaibmitted a fax header dated 9
October to support his statement he had advised 8fGe mistaken date of the accident.
The company considered this was evidence of furtheonsistency in Mr Talakai’s
position as he had previously advised them he lhised ACC of the mistake on 6
Octobef. The company dismissed Mr Talakai. The reasomsngat the time were that he
had either made a false claim to ACC or that he faddd to report a workplace injury.
Both situations amounted to serious misconductthedcompany had decided to dismiss
him.

% Information provided to the Authority that Mr Tiki had indeed contacted ACC by phone on 6 Octalasrnot
made available to the respondent at the time itimzestigating the matter. It was not thereforeobethe employer as
a matter to be considered at the time it madeeit$sibn.



Conclusions

In answer to the questions set out above (p.6)nkclode on the evidence that the company
undertook a thorough and fair investigation inte toncerns that were raised by the ACC claim
submitted by Mr Talakai. The process adopted bydbmpany and its treatment of Mr Talakai
throughout the process was a model of transparandyfairness and in particular | find there is no
evidence that would support a finding that the camyppredetermined the dismissal as claimed by
Mr Talakai.

| conclude that following a fair and thorough enguhe employer was entitled to arrive at the view
(given the admissions made by Mr Talakai and th@onls inconsistencies in his account) that he
had made a false ACC claim or he had failed tontegpavorkplace accident in full knowledge of the
company rules which required that all accidentsear misses be reported however minor. Taken
overall the company’s investigation revealed condut Mr Talakai’'s part that was capable of
being seen as serious misconduct. This entitleddhgany to exercise the option of dismissing Mr
Talakai.

Deter mination

The respondent has demonstrated that the decsidisiniss Mr Talakai was an option open to it
following a thorough and fair investigation. | teére decline Mr Talakai’'s application. He is not
entitled to remedies in this matter

Costs
Costs are reserved. The parties are directed émpttto resolve the question of costs between

them. If they cannot do so they are to file and/sesubmissions on the subject and the matter will
be determined.

Janet Scott
Member of Employment Relations Authority



