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DETERMINATION OF THE AUTHORITY

[1] The applicant says he was unjustifiably dismts®n 2 December 2005 after several formal
written warnings which were also unjustified. Hetlher claims his dismissal was engineered to
deny him redundancy entitlements he would othenlesee received, that he was demoted from a
supervisory role, and that he was discriminatedrnsgan the grounds of age and disability. He
seeks declarations on these matters and orderseiiostatement and payment of lost wages,
compensation for hurt and humiliation and his legsts.

[2] In reply the respondent says its disciplinarggedures were carried out in a fair manner and
the warnings given and dismissal made were judtifiét denies the applicant was demoted or
disadvantaged unfairly on the grounds of age oahdlisy or dismissed to avoid redundancy

entitlements. It seeks dismissal of the applicaafaims.

[3] The matter was not resolved in mediation. e investigation meeting witness statements
were provided and questions put by the Authority tre parties’ representatives were answered by
the applicant; Isaac Otineru, an organiser of tlaiddal Distribution Union; the respondent’s
factory manager, Mike Edginton; the respondent'srapons manager, Peter Manhire; and the
respondent’s marketing manager Graham Fleury. pahiges provided written closing submissions.

[4]  The issues for resolution are:

(i) whether the warnings given were justified anald® after a fair process?

(i) whether the dismissal was justified and mafieraa fair process?

(iif) whether the applicant was demoted and unfadisadvantaged on the grounds of age and
disability?

(iv) whether the applicant was dismissed to avedlndancy entitlements which would otherwise
have been made to him.
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(v) whether, if the applicant is found to have aspeal grievance, he adequately mitigated his
circumstances and whether any remedies shoulddoeed for his contribution towards the
situation giving rise to the personal grievance.

Thedisciplinary process

[5] A letter advising the applicant of his dismikstates this was foré&peated errors in your
work’. It continues:
We have followed the offence procedure as outlingd] ... your employment contract, and
also given you extra opportunities in an attempteolve these issues, but to no avalil.
Therefore we are left with no choice but to ternena

[6] The applicant’s employment agreement — a ctileagreement negotiated between the
respondent and the National Distribution Union ts seit a five-step procedure for what are
described asdffences constituting less than serious miscoridithat constitutes an offence is
not defined.

[7] A “First Offence” is to result in counselling the employee of their supervisor or manager.
The counselling is to recorded ondistipline record forrhand a copy provided to the employee.

[8] A “Second Offence” and “Third Offence” are te@sult in a written warning, similarly
recorded and a copy provided to the employee. ehfygloyee is to bewarned that his/her record
IS not up to the expected standard

[9] A “Fourth Offence” is to result in a final wtén warning with the employee warned that their
record is not up to standard anthdt any further offence will render him/her liakile dismissdl
This warning is also to be recorded on the compadiscipline record and a copy provided to the
employee.

[10] A “Fifth Offence” is to be considered in a nieg with the manager where the employee is to
have ‘the gravity of the situation explainednd “asked to explain their actiohs The manager is
to consider the answer and outcomes of any inasgiigs before deciding whether to dismiss or
not.

The warnings

[11] During 2004 and early 2005 Mr Edgington wasaerned at what he called “sloppy work
practices”. Staff were cautioned against ignopngcedures for dealing with stock being received,
stored and despatched from the respondent’'s waseholHis evidence was that other staff
responded to those concerns by being more carethkir work but the applicant did not, resulting
in a series of meetings and warnings, and ultingdtes dismissal.

[12] At staff meetings in October 2004 and April0B0Mr Edginton and Mr Fleury talked about
problems with stock control and an overhaul of theords systems. The applicant cannot recall
whether he attended the April meeting but does nelpee being at the earlier October meeting.

[13] Between May and December 2005 the applicarst isued with five written warnings, each
on a form headed ‘Discipline Record’ — a first weit warning dated 12 May, a second written
warning dated 15 August, and three “final” writt@arnings dated 15 September, 23 November and
24 November.

12 May 2005 warning
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[14] On 11 May 2005 Mr Edginton called the applicam a meeting which he was told was a
disciplinary matter. The applicant had no eaididvice of the meeting or its purpose. Mr Edginton
says he asked the applicant if he wanted a witteesstend but the applicant refused. Mr Fleury
also attended the meeting as a company witness.

[15] The applicant recalls at least four items Pedtiscussed from a handwritten list held by Mr
Edginton.

[16] The warning issued the next day stated thatagbplicant has incorrectly picked and shipped
a number of orders to both local and overseas cust§. Under the heading of ‘acceptable
behaviour’ it noted that the applicant’s explanatad not having enough time was accepted for two
of the four items raised with him but not the othelt states thatif‘there is not enough time/staff
that [the applicant] must communicate with [Mr Edtgin] so these issues can be resolvedrider

a heading of ‘what is the employee going to doixotlie problem?’, the warning notes that the
applicant said he accepted these mistakes occurred and héwaark to ensure this would not
continué. The applicant signed the warning.

15 August 2005 warning

[17] In early August Mr Edginton asked for a funtimeeeting with the applicant. The meeting was
delayed for two weeks until the applicant’s uniegamiser, Mr Otineru, was available to attend.

[18] At this meeting the applicant was given a tyfist identifying seven examples of poor work
procedures (with dates and details given) — aneh&i@l concern about handling of stock and
paperwork. These included ordering supplies witlpwaviding required details, not recording
stock movement for cord reels taken for use intheehouse, putting stock on wrong shelves,
incorrectly receipting goods, and wrongly receigtihe amount of a supply.

[19] Mr Edginton went through each point on thé &isd, at the union organiser’s request, left the
room so Mr Otineru and the applicant could talkwthibe matters raised.

[20] When Mr Edginton rejoined the meeting Mr Otimé¢old him that he had advised the
applicant on the need to be more accurate in bgkdteeping and paperwork.

[21] The applicant complains that the first partieg meeting — at between 10 and 20 minutes long
— was too short to properly deal with the issuesech However Mr Otineru accepted in answer to
a question at the investigation meeting that hemweagoncerned about the length of the meeting,
either at the time it was held or when he signedwhrning form on his next visit to the workplace
around three weeks later.

15 September 2005

[22] On 14 September Mr Edginton asked the applitmattend a disciplinary meeting the next
day. Mr Edginton accepts that he did not giveapplicant notice of the specific allegations or
provide copies of the documents relating to thdlegations in advance of the meeting.

[23] At the meeting on 15 September the applicaag accompanied by another staff member.
The concerns put to the applicant are recordeddiscipline record prepared after the meeting and
headed Final”. It records problems with filling out packingst correctly and putting stock on the
wrong shelf. The warning sets out whatas¢eptable behavioliby stating that:
“all stock is to go in the correct location and ghact shipped must be correct. These
mistakes must stop. Any repeats of this sortlméaeur will result in the termination of



Garry’s employment.”

[24] Although the applicant refused to sign thieniidt records that he wag6ing to ensure this
does not occur again A copy of the form was handed to him the follog day.

12 October 2005

[25] A further discussion occurred on 12 OctobeevehMr Edginton believed the applicant had
incorrectly dealt with paperwork. The applicanbwsied Mr Edginton an example of the paperwork
being in the wrong place and Mr Edginton did natspe the issue. The applicant says that Mr
Edginton said: “I'll let this one slide”. Howevére subject of this discussion was also raised in
relation to the applicant’s next disciplinary megti

16 November 2005

[26] On 16 November Mr Edginton gave the applicatdtter calling a meeting for no later than
23 November. The applicant was advised that thitemaas serious and could result in
termination of his employment. He was advisedisfright to bring a representative. The letter
gave details — with dates — of four further alleggdmples of problems with stock handling.

[27] The applicant responded with an emailed regioeswritten proof and any documentation
relating to the problems identified, including tt October incident. His email suggests he had
taken legal advice and wouldéed time to check the facts of your allegatiords @epare any case
on my behatt

23 November 2005

[28] The applicant met Mr Edginton on 23 NovembkEle was accompanied by the workplace
delegate, Maori Tere, as the union organiser Mn&ti was not available.

[29] A discipline record form — subsequently sigitgdVr Edginton, another company
representative, and Mr Tere but not the applicamicerds discussion on four problems identified
as occurring through October. These included oty inwards stock in the correct location,
taking cartons from elsewhere in the business $erin the warehouse without recording the stock
movement, not dealing with an urgent stock ordeémne for a customer although the stock was
available, and wrongly packing an order.

[30] The form records the applicant’'s comments tiredemployer’s responses, accepting one of
the applicant’s explanations but rejecting the mthé he result was a further final written warning
with the following comment noted:
“It has been decided that Garry’s final written waing is to stand, and any further incidents of a
similar nature may result in his termination.”

24 November 2005

[31] The following day a further meeting was heldhihe applicant about an order where a
customer was sent 60 bottles too many of a paatictdm. The applicant responded that the order
was packed in a hurry and he did not check the evbader.

[32] Mr Edginton prepared a discipline record formlso headed as a “written warning — final”.
It recorded the company’s response to the applEarplanation of the problem discussed raat
an acceptable reason for such a large error. Qiock control problems contine unabated and a
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[33] It continued with the following note:
It has been decided that Garry’s final written wigagpis to stand, and any further incidents of a
similar nature may result in his termination.

[34] The applicant was not given a copy of thisniag until 1 December.
1 December 2005
[35] On 1 December a further meeting occurred betd is some conflict in the evidence on it.

[36] Mr Edginton says that he intended meetingapglicant that day only to talk about the
outcome of the 24 November meeting, including giMimm the further final written warning.
However he also says that on this day he gavepplcant a letter identifying two further reported
problems and calling for a further meetirmpmetime this weék It included the statement that
“due to previous events, the outcome of this meetinlgl result in the termination of your
employment. He says the meeting then proceeded to discusetfurther issues at the applicant’s
request.

[37] Mr Edginton could not provide a signed copytlod letter he says he gave to the applicant but
produced, after the investigation meeting, a cdpy letter held on his computer. The applicant
does not recall getting the 1 December letter lbesdot deny he may have been given one.

[38] What is certain is that the parties proceeediscuss those two further problems. The
applicant was accompanied by his union delegatel dvie.

[39] The discipline record form includes a noteisgythat the meeting was to talk about the 24
November meeting outcome but that the applicantedhto talk about the two further issues raised
that day.

[40] One problem concerned the applicant sendiogséomer the wrong order. He told Mr
Edginton that there was no product number on tipemeork so he sentffe closest one | could
find”. The other problem concerned failing to courd it@ems of stock in an order.

The dismissal

[41] After considering the applicant’s responsesBdginton decided to dismiss him. On the
discipline form he recorded the reason in this way:
Due to the fact that Garry’s explanations are notepted as a valid reason for the mistakes, and tha
it is believed by Maxwell Marine that his mistakes the result of carelessness, it has been dec¢med
terminate Garry’s employment.

[42] On 2 December Mr Edginton met with the appitcand dismissed him. The applicant was
accompanied at the meeting by the union deleddgewas not given an opportunity to comment on
the employer’s findings before being told of hisrdissal. He was given a letter of dismissal saying
that he was dismissedbt repeated errors in your woftland that he hadfailed to change your
behaviout. The applicant left the premises shortly after.

Approach to whether dismissal justified

[43] The Authority scrutinises the respondent’sisien to terminate the applicant’'s employment
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according to the statutory test set out in s103fefEmployment Relations Act 2000 (“the Act”):

For the purposes of section 103(1)(a) and (b),ghestion of whether a dismissal or an action was
justifiable must be determined, on an objectivédhdny considering whether the employer’s actions,
and how the employer acted, were what a fair ardoeable employer would have done in all the
circumstances at the time the dismissal or acticcuaed.

[44] The minimum requirements for managing poafqrenance are

(@) The employee must be given specific reasonsh@®dissatisfaction and a reasonably
specific and measurable improvement should themldreanded by the employer, giving a
reasonable trial period, to establish whether tihgpioyee is able to achieve the improvement.

(b)  The trial of the employee’s work must be faid éhe results at the end of the trial period
considered dispassionately.

(c) Warnings for poor performance should be exphcid fair. They should describe how an
employee’s behaviour is deemed to be unsatisfacigime clear information about what

improvement will meet the employer’s requiremerisd how the improvement will be

measured. The purpose is to give an employee partynity to improve, and to enable a
dismissal to be avoided.

[45] In this case the measure of fairness is ino@jed into the detailed five-step disciplinary
process stated in the applicant’s employment ageaeém

[46] The minimum procedural requirements an empisp®uld observe afe

(&) Notice to the employee of the specific alleatof misconduct and of the likely
consequences if the allegation is established;

(b) A real and not merely nominal opportunity foetemployee to attempt to refute or to
explain or mitigate his or her conduct; and

(c)  An unbiased consideration of the worker's exatesn, free from predetermination and
uninfluenced by irrelevant considerations.

Deter mination

[47] There is force in the respondent’s argument thajaite the applicant more ‘chances’ to
improve his performance than required by the emmpkayt agreement’s five-step warning process.
The employer did not establish that it had followiled first step of individual counselling, instead
relying on advice given to the applicant at genstaff meetings, or at least the one he attended in
October 2004. However if there was a procedunareat that first step, | am satisfied that was
cured by subsequent meetirfgSSimilarly | do not accept there was procedurabreor unfairness

in three of the warnings issued to the applicamdkbelled ‘final’.

[48] | accept that the respondent has establishedetwere genuine reasons for its concerns
regarding the applicant’'s performance. Specifemg were identified and explained to the
applicant, with clear advice on the improvementureml. The opportunity for improvement
extended from May to November 2005.

[49] While the standard that the employer must msebne of fairness and not a counsel of
perfection, there is force in the applicant’'s arguninthat on several occasions he was not given
sufficient information and opportunity to prepam@ fthe disciplinary meetings. Mr Edginton

accepted this was so for the 15 September meeflit was also clearly the case earlier on 11

! Trotter v Teleconfil993] 2 ERNZ 659, 680-1.
2NZ Food Processing IUOW v Unilever ERNZ Pre-1991 Sel Cas 582, 594; [1990] | NZILR &6,
% Rankin v Attorney-Gener§2001] ERNZ 476
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May, when the meeting was sprung on him, even thdwgopted to continue without a witness.

The meetings of 23 November, 24 November and 1 mbee — with the additional examples of

problems dealt with in each — also occurred soeclogether there was no real opportunity for
improvement or proper preparation by the applicdntthe 1 December meeting the applicant may
have insisted on proceeding to talk about the smfdit issues raised with him that day, but given
that he may not have had the respondent’s 1 Deadetber, it is not clear that he was aware at the
start of that meeting that the meeting could resuthe termination of his employment that day.

The following day he was presented with a lettedismissal with no opportunity to comment on

the employer’s decision before it was implemented.

[50] Having considered all the evidence | find ttieg actions of the respondent in dismissing the
applicant in the manner which it did were not hofmiaand reasonable employer would have acted
in all the circumstances at the time. The apptiegas given insufficient time and detail to prepare
his responses to the examples given in the diseiplimeetings by the employer as demonstrating
poor performance. This is not to say that the @ute would necessarily have been different, given
the pattern of mistakes identified but rather thatrespondent moved too far, too fast, particularl
in giving the last three warnings.

[51] For these reasons and to this extent, | firat the dismissal was unjustified and the applicant
does have a personal grievance. Before consideriagiers of mitigation, contribution and
remedies, | turn to the other elements of his claim

Demotion and discrimination

[52] The applicant alleges that on 18 July 2005Bdgington told him he was not mentally and
physically able to do the job of team leader anahated him. | prefer Mr Edginton’s evidence that
he spoke with the applicant about not being therfitwinication point” for queries to the warehouse
in the afternoon. This was because, under arraegesmmade when the workplace located from
central Auckland to Albany, the applicant left therkplace earlier each afternoon to drive a group
of staff back to a central Auckland site. The aapit’s payslip confirmed he retained the title and
pay of a team leader at all relevant times.

[53] Neither was there sufficient evidence to suppbe applicant’'s allegation that he was
discriminated against because of a disability (Whias that he had a long recovery from post-
operative complications following knee surgery)atlier it appears that the applicant was properly
supported by a return-to-work plan worked out byGA@ith input from an occupational therapist.
Mr Edginton was not critical of this except on arcasion where the applicant was not properly
following his return-to-work plan.

Redundancy

[54] Similarly | do not accept that the applicandismissal was engineered to avoid paying him a
redundancy entitlement. There were redundancidgbarbusiness shortly after the dismissal but
these were in the rope manufacturing section andheowarehouse. The evidence of Mr Edginton
and Mr Manhire was that the total number of houesked by staff in the warehouse remains very
similar to the hours worked before the applicans @Wigmissed.

Remedies

Lost wages

[55] The applicant’s evidence stated that he hadiegh for around 10 jobs since his dismissal but
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only gained employment as a census collector f@ Weeks in February and March. He provided
no evidence of his job applications or the natdreark sought. His written statement said he had
20 years of work experience including a range qdesusory roles with good references from
previous jobs. Despite this he was not, at the trinthe investigation meeting, employed. | am not
satisfied from this evidence — both of his expereeand credentials — and the general buoyancy of
the labour market, that the applicant has donecserfit to mitigate his lost wages. For this reakon
limit the award of lost wages under s123(1)(b)haf Act to eight weeks.

Compensation for hurt and humiliation

[56] The applicant gave no specific evidence ofttand humiliation suffered as a result of the
dismissal but described difficulty sleeping andsthgains during some of the period in which he
received the five written warnings. For this, @hd injury to feelings inherent in being subjecato
dismissal found to be unjustified, even to a limitextent, | award the applicant the sum of $2000
compensation under s123(1)(c)(i) of the Act.

Contribution

[57] Under s124 of the Act the Authority must calesi the extent to which the actions of the
employee contributed towards the situation thaeg#se to the personal grievance, and whether to
reduce the nature and extent of remedies awarded.

[58] In this case the applicant’s actions contrdalisubstantially towards the situation giving rise
to the grievance. The employer’s evidence estaddighat the applicant made repeated errors, had
a haphazard approach to stock control and stonagi@vas disdainful of the procedures for proper
record keeping. His denial of his own respongipiior a number of issues was clear throughout his
evidence at the investigation meeting. For theasans | consider remedies should be reduced by
50 per cent for contribution.

Summary of remedies

[59] After allowing for reduction of remedies foomtribution, the respondent is to pay to the
applicant within 28 days of this determination, tbibowing:

0] four weeks ordinary wages under s123(1)(b) of the and

(i) $1000 compensation for hurt and humiliation und&3¢1)(c)(i) of the Act.

Costs

[60] The parties are encouraged to agree any iscests between them. If they are unable to do
so, the applicant may apply for a determinationasts and the respondent will be provided with an
opportunity to reply before that matter

is determined.

Robin Arthur
Member of Employment Relations Authority



