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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr South) alleges that he was uifjabty constructively
dismissed from his employment by the responderdb($8t the Dark). Stab in the

Dark resists that contention.

[2] Mr South was employed as the main cleaner at thga®aCook Tavern (the

Cook) in Dunedin which was operated by Stab inDhek. He had been employed in
that role for about 5% years and typically workedrday to Saturday between
6.30am and 11.30am, meaning that he usually wobetdbeen 12 and 18 hours a

week.

[3] It is common ground that the employment relatiopskas a happy one until
the events that Mr South complains about. Thereewe disciplinary warnings or

complaints about Mr South’s work and he told mahleys felt welcome at the Cook
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and that, on a personal level, he felt that he fkiasdly with the owners of the

business.

[4] In the second half of 2010, Mr South became awéfélbvariations” at the
Cook and he overheard various conversations betwéhabout this problem and

remembers seeing a staff newsletter commenting@prioblem.

[5] On Friday, 29 October 2010, Mr Richard McLeod, aiethe principals of
Stab in the Dark which operates the Cook, teleptidvie South in relation to this
issue. Mr South told me that the conversation begra a friendly basis but that
Mr McLeod then went on to tell him that the Cooldhsecurity footage of Mr South
standing in the office next to the tills. Theseravéhe tills from which money had
gone missing and Mr McLeod indicated to Mr Southttit was necessary therefore

for the two of them to have a discussion about this

[6] There is dispute between the parties as to exatiat was said between them.
Mr McLeod denies telling Mr South that his behaviaas “suspicious” and says that
what he did was simply ask for an explanation ofyWir South was where he was
filmed in the security footage. Stab in the Dantsition was that Mr South did not
need to be in the vicinity of the tills for the poses of his work, and so an
explanation of what he was doing there was appaitgari Conversely, Mr South said
that Mr McLeod told him his behaviour was suspisi@and that he (Mr South) had
denied stealing from the Cook. Despite the difieeebetween the parties, Mr South

concedes that Mr McLeod did not accuse him of stgal

[7] It seems common ground that, in response to Mr Mdls request for an
explanation, Mr South said something likelon’t know what to tell you” Although

it is not pleaded in his statement of problem, Mut® told the Authority in his oral
evidence that he denied stealing money from thekGoahe telephone discussion
with Mr McLeod and he went on to make the point tlhavould have been silly of

him to “pinch” money because he knew where the caswere.

[8] Mr South alleges that Mr McLeod talked of two opsp one of which was
that Mr South resign and the other of which was aMcLeod would have to “take
it further”. Mr South thought that “take the matterther” meant that Mr McLeod
was going to refer the matter to the Police. MutBsaid that he was not told that he

had the option of thinking the matter over, wastotd that he could consult a lawyer,
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was not told that he had the option of seeing duaiigty footage, and was not told if
the employer had any other evidence against himm.Sddith resigned promptly and
never returned to the Cook again for work purpodés.told the Authority in his oral
evidence thata theft conviction would be terrible for a clearier He has not worked
for four or five months and he attributes his laafkwork in part to his honestly
disclosing to potential employers that he had beessused of theft at the Cook but
denied it.

[9] Mr McLeod absolutely denies giving Mr South the ickeoof “resign or be
dismissed? What Mr McLeod says happened was that Mr Soadmed unable to
offer any explanation on the spot, which would haleared the matter up there and
then, and accordingly Mr McLeod determined thatvatuld be necessary to have a
formal disciplinary meeting. In his oral evidend4r, McLeod told the Authority that
he did not get the chance to spell out to Mr Sdlaét his intention was to conduct a
disciplinary inquiry (rather than refer the matter Police) because Mr South had
already indicated he would resign. In his oradewice to the Authority, Mr McLeod
indicated that he urged Mr South to think the mratteer before he committed to

resigning and in fact urged Mr South not to resign.

[10] It is also evident from the material before the Wartty that Stab in the Dark
sought to contact Mr South after this telephoneudision in order that a disciplinary
meeting could be set up to deal with the outstandssue. Stab in the Dark was
unsuccessful in contacting Mr South and he subselyueeturned his keys and

property to the Cook’s manager.

[11] During the investigation meeting, the Authority rfeed the view that the
parties may have been talking past each other gitine telephone discussion that is
central to the employment relationship problem #red Authority offered to stay its
hand in the preparation of a determination on tladten in the hope that the parties
might be able to resolve matters by agreemensedined to the Authority that each
party continued to speak well of the other and thatissue which had caused the
breach could be resolved by discussion. Despéeetforts of the parties, for which
they are to be commended, a settlement of matt@sset able to be achieved and the
matter falls to the Authority for determinationthre usual way.



I ssues
[12] The Authority must determine the following issues:
(@) What happened in the telephone discussion on 280@c20107?
(b)  Was Mr South constructively dismissed from his esypient?
What happened in the telephone discussion?

[13] The Authority is satisfied, on the balance of pilubtes, that Mr South
erroneously concluded that Mr McLeod would refetttera to the Police if he did not
resign. Understandably, Mr South was concerndtieaprospect of having a Police
record as a person who earned a living as a cleaklmwever, the Authority is
satisfied that Mr McLeod’s intention iftaking the matter further’was simply to
conduct a disciplinary inquiry into what appeared the security camera footage.
Mr McLeod was entitled to take that step becauseSbirth had offered him no
information in the telephone discussion of 29 OetoR010, that would enable
Mr McLeod to draw any conclusions about Mr Southéhaviour. It seems common
ground that Mr South said something likedon’t know what to tell you”when the

opportunity was open to Mr South to provide an arption if there was one.

[14] Amongst other things, there seems a difference dmtwthe parties as to
whether Mr South ought to have been in the officalla Stab in the Dark says that
Mr South ought not to have been in the office wasmlr South’s evidence is that he
was responsible for cleaning the office as welh&sentertainment areas, albeit not as
frequently. Mr South acknowledged that he wouldastonally pick up coins from
the floor for bus money but he claims to have tdldVicLeod that he had never taken
money from the tills. If he made that statement,N\itLeod has no memory of it and
it seems common ground that no more fulsome exptanavas provided by

Mr South about the allegations.

[15] The Authority concludes then that Mr McLeod was feetty entitled to

contemplate a formal disciplinary inquiry. It ikowever, equally clear from
Mr McLeod’s own evidence that he never got a chandell Mr South that this was
his intention because Mr South had immediately thet wrong end of the stick,
thought that Mr McLeod was going to refer the nrattethe Police and offered his

resignation, in effect, to pre-empt that referrdfir McLeod’s position presumably
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was that he had nothing to refer to the Policehm dbsence of any evidence, mere
suspicion being not enough and he sought to inguicethe matter in order to put the
matter to rest one way or the other. In Mr McLeodéfence, it is fair to note that he
tried to contact Mr South himself and through hisnager after the telephone
discussion to enable the disciplinary meeting tosbe down. That suggests that
Mr South’s recollection of the conversation betwedamself and Mr McLeod is
mistaken when Mr South claims that Mr McLeod tolotmhhe had to resign or
Mr McLeod would take the matter further. It isalehat Mr McLeod did say he was
going to take the matter further, but Mr McLeod Ihatenies the suggestion that he
told Mr South he had to resign and indeed his exddeis that he tried to talk
Mr South out of resigning and told him to think abat overnight before actually
taking the step. | prefer Mr McLeod’s recollection the events on this point to
Mr South’s; as | noted above, Mr McLeod’'s recoliect of the discussion is
consistent with Mr McLeod’s subsequent attempt &b lgold of Mr South for the
purposes of a disciplinary meeting which would haeen otiose if Mr McLeod had
been determined to extract a resignation from Mrt&o Furthermore, it suggests that
Mr McLeod was hopeful that Mr South would think teet of his threatened
resignation and enable the disciplinary procegsrtéoceed, hopefully to a satisfactory
outcome for both.

Was Mr South constructively dismissed?

[16] There can be no doubt that Stab in the Dark’s m®aeputting its concerns to

Mr South over the telephone was a defective oneMiriMcLeod’s defence though, it

Is right to point out that he thought well of Mri8b, thought that Mr South would be
able to clear the matter up quickly with a quickepdone discussion, and was
physically away from Dunedin on sick leave. Acéogly, having been advised of

the problem in his business, he took the only asteplable and rang Mr South to see
if he could get the matter cleared up.

[17] Unfortunately, that potential short cut backfire@cAuse Mr South, the
Authority is satisfied, got quite the wrong endthe stick, acted precipitately by
resigning and refusing to reconsider his positiod aow seeks to claim that he has
been constructively dismissed because of the psoagspted by the employer. But
as | indicated to the parties at the investigatma@eting, it would be difficult to find a

clearer case than this for an example of significamtribution from the grievant



6
himself. If, as Mr South correctly maintains, gmployer’s process was defective, it
is also fair to say that the employer's processy dmtcame defective because

Mr South acted precipitately and jumped to an exoms conclusion.

[18] The Authority is satisfied that Mr McLeod never gatj by word or deed,

Mr South’s resignation. He asked Mr South for apl&nation about what appeared
to be suspicious behaviour and got no explanatidmat being the position, he had to
take the matter further, but taking the matterhfertinvolved a disciplinary meeting,
not a referral to the Police. Mr South was notwldor long enough to hear that part

of the message and had already told Mr McLeod heresigning.

[19] The Authority is not persuaded that Mr McLeod sdugWir South’s
resignation. The evidence does not support thatlasion for reasons already set
out. Nor is there evidence that Mr McLeod setuuin a course of conduct with the
dominant purpose of having Mr South resign his @ymlent. There is absolutely no
suggestion in the evidence that Mr McLeod soughitddimself of Mr South; all he
sought was an answer to a query posed by viewiagvitteo footage, an answer

which he never received because Mr South woule&ngage with him.

[20] Nor does it appear to the Authority that this isbi@each of duty case.
Certainly, the telephone discussion turned out ¢oilbadvised, but plainly, if
Mr South had engaged with his employer in the wagt tMr McLeod obviously
expected, particularly given their good relatiopsithe matter might well have been
short circuited and the employment relationshipbfgm that subsequently arose
might never have happened. In that regard, themdispute about precisely what
information Mr South conveyed in the telephone aston; Mr South maintains that
he told Mr McLeod that he had not stolen any mogtyMr McLeod does not recall
getting that message and, in any event, both gagiedence coincides in concluding
that Mr South offered Mr McLeod no detailed explama of precisely what he was
doing in the areas that Mr McLeod was anxious abdntthe circumstances, a bald
denial by an employee, no matter how valued, cabeoénough. The employer is

entitled to a proper explanation of behaviour thatrima facie suspicious.
Deter mination

[21] The Authority is not satisfied that Mr South haevad his personal grievance.

The onus rests on him to satisfy the Authority thest resignation was effectively
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forced on him by the behaviour of the employer.isTis a case where, sadly, the
Authority’s conclusion is that Mr South was excuedy the architect of his own
misfortunes by not responding fulsomely to an opputy to explain himself when
provided with it, and/or by not engaging formallyithw the employer in an
environment where he could have the benefit of @dvand all the attendant

protections of the law.

[22] At the investigation meeting, the Authority expesdsts view that it was a
great pity that the parties could not resolve matteecause there was clearly some
residual esteem both ways. Mr South remained uloyeg at the time of the
investigation meeting. He needed to find furthepbyment. Stab in the Dark has
the ability to assist Mr South in his pursuit ofther employment by offering to assist
him in that pursuit. Mr McLeod might, for exampbgree to making a statement on
Mr South’s behalf or perhaps even being a referBleose are not matters on which
the Authority can or should make a direction, theyt are offered in the hope that
they can assist the parties to both resolve tHerdiice between them and to move

on.
Costs

[23] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



