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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant submits she was constructively diseddrom her employment with the respondent.
To remedy her alleged grievance she seeks threthetmst remuneration.

The respondent denies the claim and submits théicapp resigned on the first day of her
employment with the respondent.

The Evidence

Ms Smith commenced working with the respondent ocduly 2005. She was employed in the
position of senior lifeguard. Ms Smith had previgubeen employed by Community Leisure
Management (CLM), which ran the Lagoon Leisure Bitdess Centre at Panmure. The respondent
took over the management of the facility with efféom 1 July 2005. Ms Smith had been
interviewed for a position with the new managersheffacility and 3 July was her first day of work
in her new employment.

There were three events that day which combinede&mith to resign her employment.

In the first instance Ms Smith submits she was eg@giied by the duty manager Shannon Whisker
who, without introducing herself, asked if she wasting the pool. She replied she was. Ms
Whisker asked if the pool was tested before swinsnused it. Ms Smith then replied that it was.
Only then did Ms Whisker introduce herself. Then Wikisker explained in no uncertain terms that
things were going to change now the YMCA had ta&eer. Ms Whisker’s tone throughout this
discussion was insulting and intimidating.
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Ms Whisker also commented on the number of lifedsi@n duty and on the practice of YMCA in
this respect.

Then a lifeguard named Chris Pearson arrived akwée was late. Ms Smith’s evidence was that
she was about to question Mr Pearson about whydsdate when Ms Whisker interrupted her and
started questioning Mr Pearson. Ms Smith saidvilais her responsibility.

Later in the morning Ms Whisker spoke to her inimsulting and domineering manner when she
guestioned her about cleaning duties in and artlumgool.

That afternoon Ms Smith spoke to Ms Cormack, Ime@ientre Manager, and verbally resigned her
employment. Ms Cormack discussed Ms Smith’s corscevnith her and tried to change her mind

about resigning. On 4 of July Ms Cormack againdttie get Ms Smith to change her mind about
resigning and she offered Ms Smith alternative eyrpent at the YMCA centre in Glen Innes. Ms

Smith declined this offer. On 5 July Ms Cormack ragain with Ms Smith and a support person.
They presented her with a letter of complaint aordtie third time Ms Cormack asked Ms Smith to
reconsider her resignation and again Ms Smith if@seal an alternative position at Glen Innes. It
was Ms Cormack’s evidence that Ms Smith said shetedaa month off. Ms Cormack could not

hold the Glen Innes job for a month. Only then ttiiel respondent accept Ms Smith’s resignation.

Ms Whisker says she introduced herself prior tareskuestions of Ms Smith that day. She admits
she discussed the pool testing and cleaning wittsM#&h on 3 July. She also agrees they discussed
the number of lifeguards on duty at any one tims.\Whisker denies speaking to Ms Smith in an
insulting or intimidating manner and said she waspyy trying to glean information about the
current operation of the complex. Ms Whisker’'s evide was that Ms Smith seemed unhappy that
day because it was her first day back from leavk sire was unhappy that cleaning had not been
done while she had been away, that equipment wssimgiand that no note had been left about the
spa pool being out of order.

Ms Whisker said she did approach the lifeguard Rearson to question him about why he was
late. She explained to him that it was YMCA praetio call in on every occasion if he was running
late. Ms Whisker said she was told later that dey Ms Smith had resigned. She was not told why.
However, the next day she was told by the recejsticat the Centre that Ms Smith had been
offended by the fact she had spoken to Chris Peaetber than leaving it to her (Ms Smith). Ms
Whisker said she sought out Ms Smith and apologisdter and said it had not been her intention
to offend her but that at the YMCA it is the DutyaNager’s responsibility to reprimand staff and
she did not know that under CML management it hagnbMs Smith’s responsibility. It was Ms
Whisker’s evidence that Ms Smith was quite heatathd this discussion but that she did confirm
she had no problem with Ms Whisker discussing fherational matters they had discussed and said
it didn’t come across as “this is what we do atYhCA”.

The Legal Framework

As the applicant was an unrepresented party | declo this determination a full summary of the
case law pertaining to constructive dismissal. Hidpeit will assist in explaining the
determination | have arrived at.

The applicant bears the onus of proving (on tharizd of probabilities) that the termination was, as
matter of law, a dismissal and not a resignatiih Amalgamated Engineering etc IUOW v Ritchies
Transport Holding Limited1991] 2 ERNZ 267.
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In Wellington Clerical Workers’ Unionr Barraud & Abraham Ltd1970] 70 BA 347, Horn SM (as
he then was) held that:

“An apparent resignation can also amount, notwidmgting the words used, to a
dismissal. For example, if the employer’s actionsvords oblige or strongly tend to
induce an employee to proffer a resignation, theultecan still be a dismissal in
reality.”

In Western Excavating Ltd v Shaf®78] 1 All ER 713 at 717 per Lord Denning MR wtan and
Everleigh LJJ concurring it was held that:

“If the employer is guilty of conduct which is @sificant breach going to the root of
the contract of employment, or which shows thatetheloyer no longer intends to be
bound by one or more of the essential terms ofdinéract, then the employee is
entitled to treat himself as discharged from anyhfer performance. If he does so,
then he terminates the contract by reason of thel@er's conduct. He is
constructively dismissed. The employee is edtitiehose circumstances to leave at
the instant without giving notice at all or, altetively, he may give notice and say he is
leaving at the end of the notice. But the conduast in either case be sufficiently
serious to entitle him to leave at once. Moreotermust make up his mind soon after
the conduct which he complains of; for, if he coudis for any length of time without
leaving, he will lose his right to treat himself@discharged. He will be regarded as
having elected to affirm the contract.”

This principle has been confirmed in this countyythee full Court inPara Franchising v
Whyte[2002] 2 ERNZ 120.

In Auckland Shop Employees IUOXWVoolworths (NZ) Ltd1985] ACJ 963 the Court of Appeal
held that constructive dismissal included, but waislimited to, cases where:

(i) An employer gives an employee a choice betwesgning or being dismissed;

(i)  An employer has followed a course of condudhvthe dominant purpose of
coercing an employee to resign;

(iif) A breach of duty by the employer leads an lewyge to resign.

There was no claim here that Ms Smith was askeesign under threat of dismissal. Therefore, for
Ms Smith to establish that her resignation wasct &nd law a dismissal she needs to show there
was a course of conduct which had the dominategserpf forcing her to resign or a breach of duty
by the respondent of such magnitude that it edthler to terminate the contract of employment.
She could, if the employer’s conduct was suffidignéprehensible, terminate her employment
immediately or on notice but she must have actdnnaly manner to avoid affirming the conduct
knowing of the breach.

In Auckland Electric Power Board Auckland Local Authorities Officers Uni¢h994] 1 ERNZ
168 Cooke P in delivering the judgement of the CotiAppeal stated:

"In such a case as this we consider that the fiedévant question is whether the
resignation has been caused by a breach of dutyhenpart of the employer. To
determine that question, all the circumstanceshefresignation have to be examined,
not merely of course the terms of the notice orlottommunication whereby the
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employee has tendered the resignation. If thastjan of causation is answered in the
affirmative, the next question is whether the bheat duty by the employer was of
sufficient seriousness to make it reasonably fa&iske by the employer that the
employee would not be prepared to work under theditions prevailing: in other
words, whether a substantial risk of resignationswaasonably foreseeable, having
regard to the seriousness of the breach. As aodiities of an employer, there are a
number potentially relevant in this field. Howns® should be defined precisely is a
matter no doubt still open to debate: see the udision in the Auckland Shop
Employees case. But in our view it can now sdfelgaid in New Zealand law that one
relevant implied term is that stated in the judgi@ithe Employment Appeal Tribunal,
delivered by Browne-Wilkinson J, in Woods v W M Garvices (Peterborough) Ltd
guoted in the Auckland Shop Employees case. eAlutige put it:

In our view it is clearly established that thereingplied in a contract of employment a
term that employers will not, without reasonablel gmoper cause, conduct themselves
in a manner calculated or likely to destroy or seisly damage the relationship of
confidence and trust between employer and employ€aurtaulds Northern Textiles
Ltd v Andrew[1970] IRLR 84. To constitute a breach of tmsplied term it is not
necessary to show that the employer intended apwudiation of the contract: the
tribunal’'s function is to look at the employer'snchuct as a whole and determine
whether it is such that its effect, judged reasdypand sensibly, is such that the
employee cannot be expected to put up with it:Bs@esh Aircraft Corporation Ltdv
Austin[1978] IRLR 322 and Post Office Robert§1980] IRLR 347. The conduct of
the parties has to be looked at as a whole ancutaulative impact assessed: Post
Officev Roberts’

However, case law also dictates that it is necgdsabe satisfied that the conduct complained of is
repudiatory in nature and not simply inconsidetabaviour, which cases the worker unhappiness.
Such circumstances were discussed by Judge WilhianmVellington etc Clerical Workers IUW v
Greenwich[1983] ACJ 965:

“It is essential to examine the actual facts of leamse to see whether tie@nductof the

employer can fairly and clearly be said to have ssed the borderline which separates
inconsiderate conduct causing unhappiness or resent to the employee from dismissive or
repudiatory conduct reasonably sufficient to jystérmination of the employment relationship”.

Also relevant in this case are the findings of @def Judge ilNZ Woollen Workers v Distinctive
Knitwear NZ Ltd1990] ERNZ Sel Cas 791, 803.

“.....conduct falling short of a breach of contractuarm including any duty implied into it by
law cannot entitle the worker to cancel the conttae resigning. For example, in this case there
was evidence given by workers that Mrs Malcolm siones snapped at them or spoke to them
in a manner which they regarded as inappropriateatTevidence if accepted, by itself, in the
absence of any element of unfairness or oppressimduct, is not enough. The law does not
compel parties to a contract to do more that perfarand it does not require them to perform it
politely, nor is this Court empowered to enforcairtesy in theworkplace no matter how
desirable in that environment that quality undoualbyes”



I ssuesto Be Decided
The questions to be answered here are:

» Did the respondent follow a course of conduct themidiant purpose of which was to force Ms
Smith to resign?

* Was there a serious breach of duty by the respartblanleft Ms Smith with no option but to
resign her employment?

Discussion and Findings

On the evidence before me Ms Smith fails to esthlilhat there was repudiatory conduct by the
respondent that entitled her to terminate her eympémt and succeed in a claim of constructive
dismissal.

All the evidence in this case points to a situabbnew management feeling its way in managing
an established complex with established staff dt@imgoting to assess current operational practices
with a view to addressing changes necessary tg biig operation of the centre within the
management standards and protocols operated b thevould also be the case there would be
some anxiety among staff facing new employment witiew employer albeit they were
experienced in their roles and had been confirmebeir roles with the new management of the
centre.

| accept that Ms Whisker did get off on the wrongtfwith Ms Smith. Nevertheless | find Ms
Whisker was at worst business like in her discussigith Ms Smith that day. She was entitled to
discuss operational issues with Ms Smith and | éodtrary to the interpretation that Ms Smith put
on their discussions there was nothing intimidgtorgulting or oppressive in Ms Whisker’'s
manner.

In particular | note the findings @reenwichandDistinctive Knitwear(cited above)Greenwich
dictates that the conduct complained about mustigber than conduct that causes unhappiness to
being conduct that is repudiatory in nature (showihre employer does not intend to be bound by
one or more of the terms essential to the contrdotistinctive Knitwearthe former Chief Judge
commented on a claim that an employer had beertsaithp at her employees or to speak to them
in a manner that was considered inappropriate.(rhief Judge said that such behaviour (in the
absence of oppressive conduct or unfairness) ismmigh to found a successful claim of
constructive dismissal as the law does not configeparties to an employment contract to perform
it politely however desirable that quality may be.

| have found there was nothing unfair or oppresaiveut Ms Whisker’s approaches to Ms Smith
on 3 July. Ms Whisker was simply going about hex mele in a business like manner. For reasons
| won't guess Ms Smith was particularly sensitikiattday and resigned over her interpretation of
events.
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The employer did not just allow the resignatiostand on its face. Strenuous efforts were made by
Ms Cormack to have Ms Smith change her mind anddséiw her resignation and the respondent
even went to the lengths of offering Ms Smith adggive work in another complex close by. This is
what would be expected of a good employer in sirciimstances and the respondent cannot be
faulted in the approach it took to resolving Ms 8rsi complaints. Sadly the applicant did not
change her mind and eventually the respondent textéer resignation.

Deter mination

The applicant resigned her employment with theardpnt. She was not constructively dismissed
and her application must be declined.

Note: Had the applicant established that she had begstraatively dismissed then it is unlikely on
the evidence before me that lost remuneration wbale been awarded. This is because the
applicant did not mitigate her loss. She took toneto assist her daughter who was having a baby
and then had operations on her foot and was uralaifor work for some time.

Costs

The hearing occupied one half day. The applicadirected to pay to the respondent the sum of
$750 to reimburse it for costs incurred in defegdims matter.

Janet Scott
Member of Employment Relations Authority



