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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant submits he was unjustifiably disadxged and constructively dismissed from his
employment with the respondent. To remedy his atlegrievance(s) he claims lost remuneration,
loss of benefits and compensation.

The respondent submits the applicant retired frsremployment with the respondent on 29 April
2005 and the circumstances pertaining to his dectisb retire do not give rise to a personal
grievance of unjustified disadvantage or unjudifiesmissal. The respondent also submits that the
claim of unjustified disadvantage was not submittgthin the 90 day period required for the
submission of a grievance and the respondent dokagnee to the grievance being raised out of
time.

Background

Mr Sampson was employed by Bridgestone New Zedlaah@Bridgestone) for 13 years prior to his
retirement on 29 April 2005. He was employed aalessrepresentative. In 2004 Mr Sampson was
approaching an age where he was considering iemant but he had not yet advised a date.

In April 2004 there was an informal discussion lkegw Mr Sampson and Mr Cunningham the
company’s Human Resource Manager in relation t&Empson’s plans for retirement.

On 2 July Mr Cunningham followed up this discussiath Mr Sampson and he asked Mr Sampson
if he had settled on a date for his retirement. pakies have very different recollections as ® th

discussions pertaining to Mr Sampson’s retiremdah$ but it is not disputed that performance
issues were raised and that a performance managergyosal comprising sales training and
mentoring was discussed.
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On 7 Mr Sampson submitted notice of his intentiometire on 11 March 2005. Unfortunately this
letter was not acknowledged by the company.

On 30 August Mr Sampson wrote to Mr Cunningham ragai this letter he submitted that he had
been coerced into notifying his retirement datendeed he had not received a reply to his notice of
retirement and that he had not received minutateineeting of 2 July which he had previously
requested. Lastly he advised that his circumstahadshanged and he now wished to terminate his
employment on Friday 29 April 2005.

Mr Cunningham was concerned to receive this |etataining the allegation that Mr Sampson had
been coerced into nominating his retirement date.itAmediately sought a meeting with Mr
Sampson. That meeting occurred on 31 August 20@$eRt at the meeting were Mr Sampson and
Mr Cunningham and Mr Johnson (Mr Sampson’s immedmanager). It is not disputed that Mr
Sampson was offered the opportunity to obtain egr&tion. He declined that offer.

The parties have different perspectives on theraatnd tone of this meeting too. However, it is not

in dispute that Mr Sampson was given back botlerethnd advised that the question of whether he
retired and the date for it was up to him. It iscahot in question that training and mentoring to

assist him to improve his sales performance wasditcussed at that meeting.

On 1 September Mr Sampson wrote to Mr Cunninghanfircoing that he would retire on 29 April
2005. His resignation was accepted and acknowletlgeithe company and Mr Sampson worked
out his notice without incident. A few weeks priorhis planned departure date he was asked by
Mr Johnson if he would stay on as the company ldaund a replacement for him. He declined
this offer.

On 8 April 2005, Mr Sampson’s counsel wrote to Basgtone submitting a disadvantage grievance
and putting the company on notice that Mr Sampsdafgarture on 29 April would be treated as a
constructive dismissal.

On 22 April counsel for the company replied explagnits position and advising that Mr Sampson

could withdraw his notice and that would be accefity the company. The company also advised
that it would implement a performance managemesu fl Mr Sampson decided to continue his

employment with the company.

Mr Sampson did not withdraw his resignation. Hisreenent on 29 April was marked by a social
function paid for by the company. The evidence sstgthis was a happy occasion.
| ssuesto be Decided
The questions to be answered here are:
* Is the claim of unjustified disadvantage out ofdin
* If not, has Mr Sampson suffered an unjustified dsatage in his employment?

» Did the respondent follow a course of conduct tbmithant purpose of which was to
force Mr Sampson to resign (retire)?

* Was there a serious breach of duty by the respartianhleft Mr Sampson with no
option but to resign his employment?



» If there was breach did Mr Sampson affirm the aitm knowledge of the breach?

Discussion and Findings

Unjustified Disadvantage

The disadvantage claim was notified to the respoihde 8 April 2005 — nine months after the
events that gave rise to this alleged grievanceearo

The applicant submits the employer has impliediysemted to the alleged grievance being
raised out of time. The respondent disputes this.

To some extent the debate on this issue is somewhdemic as the events that give rise to
the allegations of unjustified disadvantage are essed as supporting the claim of
constructive dismissal. | note too that in respongdo the advice that Mr Sampson considered
he had a grievances against the company the resppaddressed the matter as a problem
between the parties that called for resolutioniamdediately proposed that Mr Sampson
could withdraw his resignation and continue his Eyipent. It also advised of its readiness to
attend mediation. This is entirely consistent wvtité provisions and philosophy of the Act.

| too, intend to address the matter broadly asnapl@/ment relationship problem between the
parties that now requires determination. The dititom between an alleged unjustifiable
disadvantage and constructive dismissal is anaalibne where the claims rely (to a large
extent) on the same alleged breaches of duty.

For these reasons | am addressing this mattecassaructive dismissal claim. The applicant

is not prejudiced by this approach because thetgvkat found this claim will be dealt with in
determining the constructive dismissal allegation.

Constr uctive dismissal

With respect to the constructive dismissal claimdbpplicant bears the onus of proving (on the
balance of probabilities) that the termination wasmatter of law, a dismissal and not a
resignationNZ Amalgamated Engineering etc IUOW v Ritchies 3pant Holding Limited1991]
2 ERNZ 267.

In Wellington Clerical Workers’ Unionr Barraud & Abraham Ltd1970] 70 BA 347, Horn SM (as
he then was) held that:

“An apparent resignation can also amount, notwidmgting the words used, to a
dismissal. For example, if the employer’s actionsvords oblige or strongly tend to
induce an employee to proffer a resignation, theultecan still be a dismissal in
reality.”

In Western Excavating Ltd v Shaf®78] 1 All ER 713 at 717 per Lord Denning MR wtan and
Everleigh LJJ concurring it was held that:

“If the employer is guilty of conduct which is @sificant breach going to the root of
the contract of employment, or which shows thattheloyer no longer intends to be
bound by one or more of the essential terms ofdinéract, then the employee is
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entitled to treat himself as discharged from anyhfer performance. If he does so,
then he terminates the contract by reason of th@l@er’'s conduct. He is
constructively dismissed. The employee is edtitiehose circumstances to leave at
the instant without giving notice at all or, altetively, he may give notice and say he is
leaving at the end of the notice. But the conduast in either case be sufficiently
serious to entitle him to leave at once. Moreotiermust make up his mind soon after
the conduct which he complains of; for, if he coudis for any length of time without
leaving, he will lose his right to treat himself@discharged. He will be regarded as
having elected to affirm the contract.”

This principle has been confirmed by the full CaarPara Franchising v Whyt§002] 2 ERNZ
120.

In Auckland Shop Employees IUOXWVoolworths (NZ) Ltd1985] ACJ 963 the Court of Appeal
held that constructive dismissal included, but waislimited to, cases where:

(i) An employer gives an employee a choice betwesgning or being dismissed;

(i) An employer has followed a course of condudhvthe dominant purpose of
coercing an employee to resign;

(iif) A breach of duty by the employer leads an lewyge to resign.

Relying on the above principles then, for Mr Sanmppestablish that his resignation was in fact
and law a dismissal, he must show there was a eafirsonduct which had the dominate purpose
of forcing him to resign or breach of duty by tlespondent of such magnitude that it entitled him
to terminate the contract of employment. He coifilthe employer’s conduct was sufficiently
reprehensible, terminate his employment immediaielyn notice but he must have acted in timely
manner to avoid affirming the conduct knowing o thireach.

In arriving at findings in this matter | have hadard to the evidence of the parties,
submissions and relevant case law.

Credibility

Mr Sampson’s evidence focuses on what he seespassspre conduct on Mr Cunningham’s
part during two conversations where he allegesitreat of implementing a training
programme followed by dismissal was used as atthweaxtract his resignation.

The evidence of Mr Cunningham and Mr Johnson (goetktent he took part in these
conversations) suggest a line of general inquiay tleveloped into a frank discussion which
focussed on the genuine interests of both partidsattempts to find a solution to issues and
perceived problems that met the interests of bathgs.

For a number of reasons | find that the evidenddio€unningham and Mr Johnson more
reliable than that of Mr Sampson. For instance Sdmpson’s claim that he had no idea what
Mr Cunningham was talking about when it came topdgormance concerns that were raised
is just not supported by the facts. In his Decen2®&3 performance review it was noted that
while Mr Sampson kept his established clients veppy there was a need for him to develop
new business and his computer skills required dgweént. Mr Sampson concurred with this
assessment.
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| note too that the weight of the evidence suppibiiscompany’s position that the concerns
raised by Mr Sampson — that he had felt coercexdgiving a retirement date — were frankly
discussed and resolved at the meeting of 31 August.

As a result, | must say that where the evidendb@parties is in dispute on critical matters it
is the evidence of the respondent’s withessed tatfer.

Findings

| find that in April 2004 Mr Cunningham genuinelglteved that Mr Sampson had been
talking about retirement. He was happy to takehentask of talking to Mr Sampson to clarify
his plans because he had a good rapport with him.

Mr Cunningham had also been charged with taking/itip Mr Sampson senior manager’'s
concerns relating to aspects of Mr Sampson’s pedoce. These concerns did not emanate
from Mr Johnson other than to the extent he hasgrakien the latest performance review
(December 2003) with Mr Sampson which identifiechieeded grow his business base and
improve his computer skills. Mr Sampson'’s retiretq@ans were relevant to the company’s
proposal to provide him with training and mentortodift his skills — that training being
costly in itself.

| find that Mr Cunningham had been made aware ed¢ltoncerns at his December 2003
performance review with which he concurred. Theas wo breach by the respondent in
raising the matter in July 2004 with a view to enfal training programme to address the
performance issues identified and neither was theyebreach of duty inherent in the delay in
raising the matter in a formal way. Nevertheless Sdmpson was insulted and upset that
these concerns were being raised formally. Neitbatd he see any point in putting a 66 year
through a performance development programme altpgy he reacted as he did because the
company was entitled to implement training/mentgpmnogrammes with a view to enhancing
the skills of its employees. Indeed the company eldigied to do so if the failure to develop
new business could have jeopardised Mr Sampsonogment. Trotter v Telecom
Corporation of New Zealand L{d993] 2 ERNZ 659.

| find that to the extent that the disciplinary pedure was discussed between the parties it
was described as a process that could be impledthentg in the situation where all steps to
improve Mr Sampson’s performance through trainmgntoring, encouragement and support
had failed to lift his performance. However, Mr Saan saw the training proposal as the
slippery slope to dismissal for poor performandad on the evidence before me that nothing
said or done by Mr Cunningham was responsible foS&mpson coming to this dramatic
conclusion.

| find that such was Mr Sampson opposition to ugdeng training that he resolved to notify a
date for retirement that would maximize the timestag/ed in the job (so as not to jeopardise
the trip he planned) while at the same time avgdire proposed training. It was not the
company’s proposal that Mr Sampson retire or tleateire on a specific date.

The matter was on the face of it settled when Mnf&on wrote giving his retirement date as
11 March 2005. There was, | find, an implicit uretanding the company would not pursue
the issue of training.

| find that when Mr Cunningham received Mr Sampsdatter of 30 August alleging he had
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been coerced into retiring he was concerned anceofiately sought to address the matter
with Mr Sampson. | find the meeting of 31 August gff to a rocky start focussing as it did
on this allegation of coercion. However, the magtimoved beyond its rocky start to a
discussion of the parties’ individual and commateriests. | find that the outcome of the
meeting (in respect of Mr Sampson’s notified reatgym) was that the two resignation letters
would be withdrawn and the question of whether lm@son retired and when would be left
entirely to him.

| do find that the performance matters were disedisd this meeting and the proposal for
training and mentoring to assist him to developski#s he needed was also discussed. It was
not the case that the proposal for training wasl @sea threat to extract a retirement date from
Mr Sampson. These were separate issues (albeipbdiks had interests which necessarily
brought the two topics into a one interests bassclidsion). Such conversations are | find
entirely consistent with the purpose of the Actefthis to encourage good faith conduct
between parties and thereby constructive and ptovd@uemployment relationships.

| find that the meeting ended on an amicable n&iter the meeting Mr Sampson wrote to
confirm that he would retire on 29 April 2005 and $ampson’s employment continued
without event. The company did not pursue its psapgfor training.

Shortly before his retirement date Mr Sampson wigh@vn a personal approach from Mr
Johnson that he continue his employment becaussthpany had not found a replacement
for him.

After the submission of grievance the company agatified Mr Sampson they would accept
the withdrawal of his notice. His job was then kepén for him to return until after the
mediation held with a view to resolving the problbaetween the parties.

Mr Sampson took part in a farewell function putasr paid for by the respondent.

Conclusion

The respondent was entitled to implement a traiskills development programme with Mr
Sampson. The IEA binding the parties supportednipdementation of development

initiatives and the disciplinary procedure contdinethe company’s code conduct explicitly
requires that positive action including trainingpport, encouragement and feedback be taken
prior to considering disciplinary action for nonrfeemance. Disciplinary action, if necessary,
may have emerged months in the future (I would ssgjgand only when any training and
mentoring programme put in place to support Mr Ssongn the acquisition of the desired
skills had been unsuccessful.

It was also open to the employer to have a framkagren discussion with Mr Sampson
regarding his retirement plans given the employel & genuine belief Mr Sampson was
considering retirement and given the fact thatpla@ned training proposal was expensive in
itself. Mr Sampson was not the only person to wihiooccurred that training did not make
much sense if it was his genuine intention to eetdn the facts of this case there was no
conduct that meets the tests described above thatwesult in a finding that Mr Sampson
was constructively dismissed from his employment.

If I am wrong in my findings in this matter | muaso conclude that it is inconsistent with the
principle of good faith and the mutual trust andfadence essential to employment



7

relationships for an employee to store up grievandgéh a view to smiting the employer with
them months after the event. Employers are praddiditom raising matters in a disciplinary
setting months after the event(s) that have giignto concerrDonaldson and Young v
Dickson[1994] 1 ERNZ. The same principle applies to empés. That is why there are time
limits attached to the right to pursue grievanae$ahere constructive dismissal is alleged the
findings inWestern ExcavatingndPara Franchising(cited above) are clear. If there were
any breach that | could detect on the facts inrtaster then | would have found that Mr
Sampson affirmed the contract knowing of the bredtle delay in terminating the

relationship in reliance on the breaches of dutyhigyemployer was fatal in itself.

There would have been other problems had Mr Samgiscreeded in his claim. He did not
mitigate his loss. He was twice offered the oppatiuto continue his employment with
Bridgestone and declined that opportunity. He flaiglwas because he had been found to be a
poor performer and he was not comfortable with iooiiig on that basis. For the record | note
that Mr Sampson was not “found to be a poor peréstnHis performance was generally

good but could stand some improvement particuiarthe important task of securing new
business. However, the point that needs makingtabmsuexplanation for not taking up the
offer of ongoing employment is that Mr Sampson Wwagpy to work for seven months with
the mindset that he had been found to be a poéorpser. It was no impediment to his
ongoing employment between September 2004 and 2@0ib and it was therefore no
impediment to him continuing his employment for greyiod up to August 2005 when he says
he did intend to retire. Mr Sampson did not miteghis loss. | also note there was no
humiliation to be remedied. Mr Sampson left his Eyment on good terms.

Deter mination

Mr Sampson was not constructively dismissed an@pdication is declined. For the sake of
certainty, | also find that the facts of this mati®uld not have given rise to any finding of
unjustified disadvantage had that issue been fdyraddressed.

Costs

Costs are reserved. The parties are directed émnpttto resolve the question of costs between

them. If they cannot do so they are to file and/aseubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority



