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I ntroduction

1. This is an unusual case because Mr Rouse claimghaespondent (APN) should
have made him redundant in February 2005. In A&\l has declined to make him
redundant and has continued to treat him as anoyeglever since, even though he
has been unable to attend work because of a mechealition. Accordingly, Mr
Rouse claims he has a personal grievance and sedkslaration that he be made
redundant and be paid redundancy and other comgpmmsaAPN denies that a
redundancy situation ever occurred in which it whBged to dismiss Mr Rouse for

redundancy.
The Facts

2. The respondent is a media company. Mr Rouse wiorkSPN's printing plant in

Hastings. Mr Rouse had been working for APN sileaing school in 1979 and is
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employed as a printer. His employment is coverngthle Hawke’'s Bay Newspapers
Collective Employment Agreement Pre-press and Fegmrtments, 25 March 2004
to 24 March 2005, to which Mr Rouse’s union, theMER was also party. This
comprehensive document covers the days, humbehams of work that employees
can be employed under, based on 40 hours per Wéahday to Saturday between

6am and 6pm.
The employment agreement also has a separate dausdundancy. It states:

“27. REDUNDANCY

Where for economic reasons or as the result of-arganisation of the employer’s

business or operations, the employee is dismisseduse the position filled by the
employee is or will become superfluous to the neédlse employer (i.e. the employee
is declared redundant), the following provisionslshpply:

27.1 An employee shall not be eligible to receive thdunglancy or severance
compensation if he/she:

. is employed on a casual, temporary or seasonalsbasifor a specified
period of time only;
. is offered suitable alternative employment durimg period of notice.

The employer shall not be liable for redundancyseverance compensation where the
closure or curtailment of business is attributabdewar, earthquake, civil disturbance
or strike.

27.2 Alternative employment. Suitable alternative emplent shall mean:

. A substantially similar post/position at a ratevediges and under minimum
conditions of employment not less favourable thawse which applied
immediately prior to the transfer, unless of theplapee’s choosing.

. A position in a location that will not require tremployee to travel any
greater distance, unless of the employee’s choosing

In the event of any dispute concerning the suiitgbdf alternative employment the
matter shall be dealt with under the personal gaiese procedure of this agreement.

27.3 All employees rendered redundant above will recaivainimum of four weeks’
notice of the termination of their employmenthialsbe optional for the employer
to elect to pay wages in lieu of notice.

27.4 An employee who finds an alternative position dyirihe notice of termination
period may, with the consent of the employer, teatei his/her employment prior
to the expiry of the period of notice. The empisyeconsent in such
circumstances will not be unreasonably withheld.

All employees rendered redundant will be given tpportunity to attend
interviews for alternative employment without lo§pay.

27.5 The employer shall supply written references at bguest of the redundant
employee(s).

27.6 All redundancy compensation payments will be cateadl from the notified date
of termination.

27.7 Redundancy compensation payment schedule:
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Up to one years service ... eight weeks pay
For each year thereafter ... two weeks pay
Pro-rata for each incomplete year.

Weekly redundancy compensation payments shallbelated on the basis of the
employee’s average weekly taxable earnings forlikenonth period prior to
termination, or since commencement of employmésdsfthan 12 months.

Redundant employees who have accumulated sickergéalements shall receive
payment for such unused sick leave up to a maxiofut20 days in accordance
with the provisions of this agreement.

27.8 The redundancy and severance payments containdgbisnagreement include

compensation for all loss of service and relatetitiements specified under the
agreement.

27.9 Where an employee’s employment is terminated bgrtigdoyer by reason only of

the sale or transfer of the whole or part of thepboyier’'s business, nothing in this
agreement shall require the employer to pay conmgaéns for redundancy to the

employee if the transferee is prepared to offerleympent to the employee on, in
effect, the employee’s existing terms and condition

4. As required under the Act, the agreement also gesvfor a clause providing how the

agreement can be varied, described here as a refigerms clause. That clause

states:

“32.2Review of terms:

(1)
)

©)

The terms of this agreement may be reviewed andgelthby agreement between
the parties at any time.

Any changes agreed to in the terms of this agreemest be recorded in writing

and attached as a schedule to this agreementsuth changes will form part of

this agreement, and will supersede any prior priovis affected by such changed
terms.

When considering or submitting any proposal to e terms of this agreement,

the employees shall be entitled to request theepias of the union in any meeting
held with the employer.”

5. Because of changes in APN’s operations in ano#gion and because of an upgrade

at Hastings, management considered it necessangt@l two shifts at the Hastings

plant. This would allow the plant to operate fondger hours, but it was necessarily

inconsistent with the hours of work clauses indblective agreement.

6. The proposal put forward by management involvedItiss of one position on the

early shift and the provision of new jobs on the kshift. Mr Rouse was the 2IC to the

foreman of the press room. | accept that Mr Rause working as backup to the press

room supervisor for many years and that this ctutsti more than a simple fill in

arrangement. It was a specific position which waslonger going to be carried
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through to the new structure. This may have prdidim with an argument that his
position was redundant under the redundancy clausge collective agreement. As
that point was not argued and it is not necessarmyght of my other findings, for me

to determine that matter, | decline to do so. Ad pf the change proposal, two new
positions, an early shift supervisor and a latét shipervisor, were also to be created,

replacing the press room supervisor.

As an incentive to get the staff to agree to thappsed changes, APN later offered a
lump sum of $1,000 to all staff to agree to the rehwit as well as an increase of pay
by $1 per hour. Further consultation took placd dre parties agreed that the new
shift arrangements would be implemented from 10ebdzer, subject to a subsequent

agreement in full and ratification.

It was clear from discussions between the uniemmngémbers and management that no
one wanted to transfer to the late shift, so tleeeebne redundancy of existing staff
was highly likely. The union had already told ARt Mr Rouse was prepared to
take voluntary redundancy, which was at that tinceeptable to APN. On 13
December, Mr Rouse gave the general manager otiopes for APN Hastings, Mr

Blackbourn, a letter applying for voluntary redundg

On 17 December Mr Rouse also asked for a redundeaicylation to be done. Mr
Blackbourn obliged by getting payroll to do theatddtion, with the notional leaving

date of 17 January. This was later given to Mrd$ou

Mr Blackbourn held a meeting with the union latee same day and the change to a
two shift arrangement was by and large formallyeadrto by all parties. The
agreement was then to be put to union membersafification. Amongst those things
agreed were thatohe voluntary redundancy was accefitedith the date to be
confirmed. APN confirmed again that it would bekiag for interest in voluntary
redundancy today, being 17 December, which was Movouse had come to write

his earlier letter.

This meeting took place after the discussions WitrRouse and made it clear that the
person accepted for redundancy was Mr Rouse. @&ason no exact date could be

given was because a supervisor had to be trainddappointed for the late shift.
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Until then Mr Rouse was, as Mr Blackbourn accepstil, required in his position.
Thus whatever the letter from Mr Rouse stated, dypplication for voluntary

redundancy had been accepted on 17 December.

Subsequently, the union ratified the agreementheshovith APN. Neither party,
however, committed it to writing and attached it asschedule to the collective

agreement.

In January, one of the existing day staff had aaghaof heart about working the late
shift and took up the position as late shift sumeny which had recently been
advertised externally. In the meantime, Mr Rouses wressing APN for a finish date,
but was never given one. However, by late Janubeypother employee’s move was
cemented in and accordingly there was no longempliss of staff on the early shift

that Mr Rouse was working.

Mr Blackbourn accordingly met with Mr Rouse and threon on 2 February to inform
him that he would no longer be made redundant @ thvere no longer surplus staff
on the early shift. Mr Rouse stated that this wafair, particularly as he believed that
Mr Halstead, the print manager, had told him he lddoe leaving on 1 February. |
prefer Mr Halstead’s evidence that Mr Rouse wasngwen a clear finishing date, as
Mr Rouse was unlikely to be as clear about evesitstiaer witnesses because he is so
close to the situation which has affected him septie However, it does not really
matter what date was set between Mr Rouse and Nbtdda, because it had been
agreed that Mr Rouse would be replaced when a ngergisor for the late shift was

appointed and inducted. That had been expected by around the end of March.

With regard to the additional payments, Mr Rouss waid the $1,000 lump sum but
was never paid the $1 per hour increase in hislyeate. This was not surprising

given that he had been offered and accepted vaolurgdundancy.

APN’s decision was then disputed by the union dredgdarties have been unable to
agree that Mr Rouse’s voluntary redundancy shotddids Since April 2005 Mr
Rouse has been on sick leave because of the presisthis situation and he has had

counselling over it.
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Mr Rouse had been making plans for life after bisgl term employment with APN
but he had not changed his position in any respéamt example, he had looked into
taking on a franchise mowing operation but no agesg was ever reached with the
franchisor. Similarly he had plans to undertakeate business ventures but he had

not commenced those ventures by the time his rexhaydwas withdrawn.

Deter mination

18.

19.

20.

21.

The real issue here is whether or not APN is bobgdits offer of voluntary
redundancy to Mr Rouse, when it later transpireat this position was not in fact

surplus to APN’s requirements.

| accept that Mr Rouse was never given formal eoiticterms of a date as to when he
would be made redundant. However, he was told batvould be made redundant
once a supervisor for the late shift was appoiated inducted. That appointment was
announced on 2 February and that was the dateMh&ouse was informed that he
would not be made redundant. It follows that, adicwy to the original agreement,
that was the date on which he should have beem gieéice to take effect from 2
March; as four weeks’ notice was required and tppoatee did not require any

induction, being an internal applicant.

Certainly under clause 27 of the collective agregmesdundancy does not in fact
occur until the end of four weeks’ notice and asedoabove no notice was given.
Furthermore, clause 27.1 provides that the emplage@ot eligible to receive

redundancy compensation if offered suitable alteraamployment during the period
of notice. Subject to the issue of whether orMoRouse’s position was in fact made
redundant pursuant to an agreement that supersbdegrovisions of the collective

agreement, it is clear that he was offered suitalternative employment on the early
shift.

The argument raised by APN that the position did Ibecome redundant in the
absence of formal notice does not, however, take atcount the nature of the
agreement between the parties. The collective @ynpnt agreement makes no
provision whatsoever for voluntary redundancy, thatt is not to say that the parties

cannot agree that the redundancy provisions witlyapn a voluntary basis or that



22.

23.

24.

25.

7
they can determine a selection process that isdealt with in the agreement.
Therefore the fact that voluntary redundancy isaatéred for is not inconsistent with

the agreement.

Furthermore, | do not accept that it was an impjeedvision of the agreement for
voluntary redundancy that if Mr Rouse’s positionswat superfluous at the time his
notice for redundancy (which had not even beenmgiespired, then he would not be

eligible for redundancy compensation.

Such a term would fail to meet some of the keystestrelation to an implied term of

an agreement. It is not necessary to make theeagnet effective. It is also not so
obvious that it goes without saying. BasicallyMf Rouse and the union had been
told that the agreement was subject to this camithey would not have responded
with the view that that was obvious. It was noviobs at all and Mr Rouse made it

quite clear that that was not his view when toldMoeild not be made redundant.

Rather the provision of one voluntary redundancy @Rbuse) was part of a broad
package of initiatives to get the union and its roers to a significant change to their
working arrangements. There is no doubt in thsecthat both parties intended the
agreement between them in relation to the provisiban early and late shift to be
binding on them both. That agreement containedraber of terms and one of the
terms was that Mr Rouse had been accepted for taslumedundancy. In these
circumstances what voluntary redundancy clearlynsaa that Mr Rouse would be
treated as redundant and paid redundancy compemsalihis agreement was arrived
at without reference to the provisions in the adllee agreement as to notice or
suitable alternative employment and is accordingly subject to them. This was a
specific arrangement which was part of the wideal daut forward by APN and

ratified later by the union’s members.

It is not now open to APN to resile from that agneat. For the agreement ever to
function it had to be a variation to the collectagreement. Otherwise there was no
way that a two shift, 8 hours per day system caudr be operated. Therefore, |
accept that this was a variation to the collectaggeement and one that certainly

provided for consideration on both sides, includiadundancy for Mr Rouse.
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This is a matter that should have been formallygsuta variation as required by the
Act. All collective agreements must provide foriaéions and that provision should
be given effect to. However, the fact that it Ima$ does not mean that the agreed
variation is any less effective, | find. To fintherwise would be to completely allow
form to rule over substance, which could lead tgnificant injustices, such as
potentially here.

In terms of the variation clause in the collectagreement, the terms were reviewed
and changed by agreement. However, the changes me¢recorded in writing and
attached as a schedule. This technical matterotdrenallowed to derogate from the
agreement that was reached. Otherwise the uniold @@gue that APN is even now
operating in breach of the collective agreementdperating a two shift system in
breach of the hours of work clauses. That mighvg@rextremely expensive for APN.
While | am sure it is not a possibility that it Wwes to contemplate, it shows the

unfairness of the process it has adopted towardRddise.

| therefore declare that the applicant, Mr lan Rphould have been made redundant
by the respondent, APN Print News and Media Limiteth effect from 2 March
2005. APN should therefore arrange for Mr Rousbkawee his final pay calculated on
that basis and any moneys owing forwarded to hicoringly, subject, in equity and

good conscience, to set off of the $1,000 mistakpald to him.

Clearly this is also an unjustifiable disadvantagér Rouse’s terms and conditions
of employment, as well as a breach of contract. ddabt many people would be
largely unaffected by the impact of APN’s refusahtake an employee in Mr Rouse’s
position redundant. However, this was not the eatie Mr Rouse, who is currently

off sick as a result of this situation. | therefoconsider that compensation is
appropriate, but the amount needs to be temperddebfact that Mr Rouse wanted to
leave APN anyway and APN should not be criticisadtfying to keep an experienced

printer like Mr Rouse in its employ, although itgians were unfair in this case.

Taking all matters into account | determine thanpensation in the sum of $5,000 is

appropriate and so order.



Costs

31. Costs are reserved.

G J Wood
Member of Employment Relations Authority



