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DETERMINATION

DETERMINATION OF THE AUTHORITY

1. At the commencement of the investigation meetirgyihme of the respondent was

amended by consent to the Martinborough Hotel (128%ited.

2. Codey Robins claims that she was forced to resigm fthe employment of the
respondent (The Martinborough Hotel) as a resultpobr treatment by its new
beverage manager. The Martinborough Hotel consitteat Ms Robins resigned of

her own accord.

3. The parties went to mediation in an attempt to Ikesmatters and further discussions
occurred during the course of the investigation tnge However, these efforts

proved unsuccessful and accordingly a determinatighe Authority is required.
The Facts

4. Codey Robins was employed at the Martinborough Hot¢ween September 2002
and November 2003 as a bar person. The hotelngdwy Mr Michael Laven and his

wife, who have been the majority shareholders énréspondent company since 1995.
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About a year into Ms Robins’ employment, a new ng@maent team was hired to run
the hotel, following the development of a new baseplan earlier that year, as the
previous manager had given notice at that timee fbod and beverage manager left
following the development of the business plan nmgathat a new general manager,

chef, function manager and beverage manager wdre appointed.

The new general manager was Mr Robert Davey. Tve Ibeverage manager, Mr
Peter Nicholson, Ms Robins’ boss, reported to hidaoth started work at the hotel in
September/October 2003. Because of the restragtamnd the relatively high number
of new staff there were a lot of pressures on mamagt and staff in October 2003.
Furthermore, the new management team adoptedeaahtfapproach to the running of

the hotel, involving a less relaxed style of mamaget.

For some reason Mr Nicholson and Ms Robins did geitalong well. From Ms
Robins’ perspective, Mr Nicholson was unfairly i@ of her work and put her down
to the point where he often used to deliberatelgdar shoulder her and shove past
her at the bar. From Mr Nicholson’s perspective cbnsidered that Ms Robins was
very popular with many customers, but unhelpfuhitm and inconsistent in her work

habits, including the need for equal treatmentustamers.

Ms Robins’ concerns grew to the point where shedaelcto take matters up with Mr
Davey and a meeting was prearranged for this paerp&s a long conversation | find
that Ms Robins outlined a number of concerns abdutNicholson’s management
which she felt demonstrated that Mr Nicholson wiakipg on her. She stated that she
felt excluded by him. | find that she did not ea&ny of the issues about being barged
or shoved by Mr Nicholson that she now claims teehdone. Rather the focus was
on the way Mr Nicholson communicated with Ms Robing was clearly discussed
that Ms Robins had no dispute about the way Mr dl&bn actually carried out his

management functions other than the communicasisuness.

Mr Davey also told Ms Robins that he felt she hapeasonality conflict with Mr

Nicholson.

Ms Robins made it clear to Mr Davey that unlesstenatimproved within two weeks

she would have to resign. The meeting concludedthen basis that Mr Davey
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undertook to take the issues raised up with Mr blebn and get back to Ms Robins

about his response.

Mr Davey did take matters up with Mr Nicholson aotd him that Ms Robins was
unhappy with his management style. Mr Nicholsaiest that he treated Ms Robins
no differently than the other staff and Mr Daveyelmined to take the matter no

further. Unfortunately, Mr Davey did not get baokMs Robins as he had promised.

An issue then arose during the week of Ms Robimshttay. She asked for several
days off and was given an additional one, which s of her normal working days.
Mr Nicholson did not give her any reason for thisaccept that this upset Ms Robins,
but | also accept that rosters are difficult to aga in hotels and Mr Nicholson’s

evidence that the needs of other workers may hagdetd to be met that week.

| accept that there were difficulties between M%iRe and Mr Nicholson, but find

that there is nothing of substance in Ms Robinsirnol that she was unjustifiably
required to assist in the training of new staffhafis only to be expected from an
experienced staff member. 1 also do not acceptMzaRobins was left alone to deal

with drunken patrons at weekend closing times, adlidholson was on the premises.

Furthermore, while there was one incident whereNvttholson almost jammed Ms
Robins’ fingers in the fridge door and another vehae bumped into her, | do not
accept that these actions were carried out detidgra These are serious allegations
and on the balance of probabilities | do not acdbpt they in fact occurred as the
result of Mr Nicholson’s deliberate actions. Indamn, it is one thing to cite two
examples of what could have been accidental cordadt quite another to then
maintain that these sorts of incidents happenedyeday, particularly after the
meeting between Ms Robins and Mr Davey. In thgard, it needs to be noted that
Mr Nicholson is an experienced manager with ovey@ars’ bar experience and that
these events took place in the bar. If these émtsl had occurred as often as Ms
Robins now claims, it would surely have been apmaie customers, who would have
drawn the issues to management’s attention. ladsept that in a small area such as
the bar at the Martinborough Hotel, workers redulaump into each other or brush

pass each other. There is also the fact that MsnRalid not raise these issues at the
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time of her meeting with Mr Davey, a nervous but dishonest witness. | am sure
that if Mr Davey had been told of such seriousgdt®ons such as barging a staff
member he would have taken the matters raised birdsns more seriously. | also
note that there appeared to be no trigger to sutierae behaviour and even Ms
Robins could not provide a reason why Mr Nicholseould deliberately behave in

such a way.

That is not to say that these incidents did nounc€ertainly | accept that Ms Robins
genuinely believes they occurred, but time can hevémpact on such recollections
and people’s perceptions are important. Furthegmtire Authority is able only to
determine matters on the balance of probabilities,what is more likely than not to
have occurred. In this regard | accept that thdesxe of all the witnesses in this

matter was genuine.

| do accept that there was a great deal of tensgween Mr Nicholson and Ms
Robins. Mr Nicholson was a new manager who reduaigsistance, particularly over
the issue of using the till, and Ms Robins did rezct well to some of his initiatives.
On the other hand, Mr Nicholson’s manner cleartymibt endear him to Ms Robins to

the extent that she had no respect for him andnf@tidated by him.

As a result of all the pressures Ms Robins feltaundhe decided to resign. She wrote
out a letter of resignation following advice fromagher member of the staff. It was
brief and thanked Mr Davey for the opportunitieattehe had been given at the hotel.
She then wished Mr Davey all the best. Mr Daved bt receive the note until the
next day. Ms Robins worked out her notice peabtivo weeks. Altogether she was

employed for only five weeks during the period aof Nicholson’s employment.

Deter mination

18.

While | accept there were problems in communicabietween Mr Nicholson and Ms
Robins, these problems are insufficient to grourdaam for constructive dismissal.
As was found irAuckland Electric Power Board v. Auckland Provincial District Local
Authorities Officers ITUOW [1994] 1 ERNZ 168, what has to be determined istivhr
or not the resignation has been caused by a bdatity on the part of the employer.

In my view the only possible breach of duty relatedissues of communication.
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However, there is insufficient evidence for me teere conclude that there was a
breach of duty in this regard. In any event, angabh of duty would certainly not
have been of sufficient seriousness to make it oregdy foreseeable by the
Martinborough Hotel that Ms Robins would not be gareed to work under the
conditions prevailing. Ms Robins had certainly maitl clear that unless things
improved she would resign, but dissatisfaction vétimanager's methods is not the

same thing as a breach of duty.

As the Arbitration Court made clear as long agol883, the employer’'s conduct
needs fairly and clearly be said to have crossed lbrderline which separates
inconsiderate conduct causing some unhappinesssentment from dismissive or
repudiatory conduct reasonably sufficient to jystife termination of the employment
relationship YVellington etc Clerical etc IUOW v. Greenwich [1983] ACJ 965 at 975.)
What can be said here is that Mr Nicholson coukkhzhanged the roster to assist Ms
Robins and communicated better with her, albeit tmanmunication is a two way
process. Furthermore, Mr Davey should certainleh@sponded to Ms Robins about
his discussion with Mr Nicholson. But these ar@oniissues in the overall context of
the employment relationship. Nothing in this case,the facts as found, therefore
supports the conclusion that there was unreasomapl@uct of sufficient seriousness

to take the matter beyond the line referred tGieenwich.

20. It therefore follows that Ms Robins’ claim mustlfand | dismiss it accordingly.
Costs
21. Costs are reserved.

G J Wood
Member of Employment Relations Authority



