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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Rix-Trott) alleges that he waghbonjustifiably dismissed
from his employment and suffered disadvantage a®resequence of unjustified
actions of his employer (The Freight People). @il Mr Rix-Trott's claims are
rejected by The Freight People which contends MaRix-Trott was employed
pursuant to a properly constituted trial perioderms of s.67A of the Employment
Relations Act 2000 (the Act) and was dismissed frois1 employment for poor

performance in terms of that trial period.

[2] Mr Rix-Trott was, at the time he joined The Freidghople, a senior and
experienced salesperson in another role. As aecuemnce of informal discussions
in late 2010, the parties entered into a documeiedd 19 November 2010 which
postulated a start date in the employment for Me-Riott of late February 2011.
Mr Rix-Trott maintains that this first document was employment agreement. The

Authority is not satisfied this is the case. Firahd most fundamentally, the
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document is conditional upon a number of matteid iarexpressed to be an offer.
Further, there is a lack of precision about thenterof the employment which
encourage the Authority in the view that this is itastates, an offer to be employed

rather than the terms under which the employmettt iake place.

[3] As part of that initial 19 November 2010 documetiie( 19 November
document), The Freight People had made provisiomsgist Mr Rix-Trott in the
purchase of a suitable vehicle. The relevant gioniis as follows:

No company vehicle is on offer, (our company padlicpo one has
one!). However, to better enable a purchase ofiitakle vehicle,

TFP will contribute by way of salary two monthsavance, i.e. $10k
at start, $5k per month thereafter.

[4] Mr Rix-Trott commenced in the employment on 21 rea@by 2011 and an
employment agreement dated 22 February 2011 wasedig The 22 February
agreement repeats the themes from the 19 Novenoioennt, including a reference
to the trial period and further particulars in resipof the nature of the duties. In

addition, there is a new provision in relationtie finance for the vehicle.

[5] On 7 February 2011, Mr Rix-Trott had purchased hicke registering the
same in his own name and using as payment the &lO;6ferred to in the

19 November document together with an additionz2s@1 from his own resources.
[6] In the 22 February agreement, the following claagears:

TFP have contributed by way of an upon demand (aamunting to
two months salary in advance), the sum of $10,@B3 @mount
hereby acknowledged and receipted) to enable Kevipurchase a
suitable motor vehicle, being a VW Passat registekelL118, upon
which TFP have a registered security interest (PRSkhich is
agreed as being valid whilst this advance remainstanding.

[7] The evidence presented to the Authority by TheghtePeople indicates that,
within a matter of weeks, it had a developing atyxebout the efficacy of Mr Rix-
Trott’s work. It was a consequence of that devielpproblem that The Freight
People asked Mr Rix-Trott to attend a meeting orM2Bch 2011 at a café called
Zinc. According to The Freight People, that megtivas an attempt by it to change
the relationship for the better and, amongst otthieigs, to require from Mr Rix-Trott
a regular sales and marketing report on a weekgysbaln the company’s work
records relating to Mr Rix-Trott, a copy of whicashbeen provided to the Authority,
the 25 March meeting is referred to as thest warning meeting”. The Freight
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People maintain that there had been previous digsms between Mr Rix-Trott and
its operational manager about the lack of progtess Mr Rix-Trott was making
which were a precursor to the first warning meetiddthough the Authority did not
hear evidence from the operational manager to fiieetehat these discussions took
place, the other evidence before the Authority,luding Mr Rix-Trott’'s own
responses, suggest that there was a developingresuss within The Freight People
that Mr Rix-Trott’'s employment wd®iot working out” and the Authority considers it
more likely than not that there were in fact couiiiy discussions about Mr Rix-
Trott’'s performance for much of the short employmenhe Authority inclines to this
view because the evidence was very clear from patties that, in effect, this was a
brand new role being trialled to see if someond Wit Rix-Trott’'s experience could

add value to the business.

[8] The evidence given by the witnesses provided tAtitbority by The Freight
People suggested that despite the discussion hetineeparties on 25 March 2011,

there was no tangible improvement.

[9] Accordingly, The Freight People convened anothezting on 4 April 2011 at
which its evidence is the purpose of the meeting waterminate the employment
relationship. Indeed, Mr Macintyre told the Autiprthat Mr Rix-Trott was given
notice of the termination of the employment on 4iAp011 and that the loan that had
been advanced by The Freight People to Mr Rix-Taotthe purposes of assisting in
the purchase of his motor vehicle, was also callgd Mr Macintyre’s evidence was
that Mr Rix-Trott“begged” him not to bring the employment relationship toemd,
claiming that he wadmoments away from a big deal”

[10] There is dispute between the parties as to whétleeputcome of this meeting
was resolved on that day (4 April 2011) or two déater on 6 April 2011 and at
whose initiative, but the short point is that, asc@nsequence of the parties’
engagement at around this time, yet another documa®s signed, this one styled an
addendum. The addendum is dated 11 April 2011 mewhuse its terms are so
important to the employment relationship problend éime allegations and counter-

allegations made, it is appropriate for the Auttyoio set the terms of it out in full:
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ADDENDUM TO EMPLOYMENT CONTRACT DATED
22 FEBRUARY 2011

As a result of our meeting held at Zinc Café onpdlAand our
further discussions and meetings at our office$ @pril, the parties
to the above contract hereby mutually agree tadlewing changes:

1. Effective 4 April 2011, the agreed annual salarglsh
be amended to $30,000 per annum; ...

2. Kevin undertakes to reliably tender DAILY email
reports on all/any sales call activity he is invedvwith. This
report shall name the contact, contact numbers, quahtify
the prospects of freight volumes, and indicate vetage his
dealings are at with the prospective clients.

3. This addendum records that notice was given on
Monday 4 April, requesting repayment of the “up@mand”
loan extended to Kevin to enable him to purchasevéhicle
registered AHL 118. The notice requires the fulmsof
$10,000 to be repaid in full.

4. The 90 day probationary period review date remains
on or before the 20th of May 2011.

5. This addendum is to be read in conjunction with the
original employment contract dated 22 February 2011

6. The parties both acknowledge that before signiimg th
agreement they have had a reasonable opportunityettk
legal, technical and other advice or informatiordathat they
have either obtained that information, or have fmee that
opportunity on their own accord.

[11] The document concludes with the signature of MeRbtt and of
Mr Macintyre for The Freight People together withe tdate of signature being
11 April 2011.

[12] Mr Rix-Trott alleges that he was bullied into agngeto the terms of the
addendum and in particular the dramatic 50% redandh his remuneration. Mr Rix-
Trott also denies that he was given the opportunitgeek legal, technical and other
advice or information”before signing the addendum. Mr Rix-Trott told #uthority
that he was presented with a fait accompli conogrtihe addendum and told that, if
he did not sign it, he would not be paid at alle $&ys that he initially refused to sign
it and it was not signed until 11 April 2011 whishsome five days after the last date
that the parties seem to agree there may have diseassions. Mr Rix-Trott says
that it was on that date (11 April 2011) that heswa@ld that if he did not sign it on
that date he would not be paid that night.
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[13] The Freight People has a different recollection thfese events.
Mr Macintyre’s evidence is that, first it was Mn&Trott’s suggestion that the salary
be reduced by 50% in order to enable him to keegkiwg in anticipation of his
continuing belief that a big deal was just around torner. Mr Macintyre told the
Authority that The Freight People had told Mr Rixeft on 4 April that it could not
continue him in the employment, but he had pleadét it not to terminate the
engagement and that he had suggested the employet&imnship be continued but
on the basis of a 50% reduction in the applicablarg. It is common ground that it
was The Freight People which insisted on callinghgloan made to assist Mr Rix-
Trott to purchase his vehicle. The Freight Peafde maintained, in its evidence, that
Mr Rix-Trott was mistaken in his evidence thatadhnsisted on the execution of the
addendum on 11 April in order for him to contineebe paid. The evidence from
The Freight People was that there was a payroll due that day and the
administrative people simply needed to know whe¢ @t pay (if any) Mr Rix-Trott
was to receive for that pay period.

[14] By email dated 6 May 2011, The Freight People teateid the employment of
Mr Rix-Trott, impliedly relying on the trial periodgiving Mr Rix-Trott two weeks’
notice and also seeking repayment of the $10,00arax for the purchase of the car.
A personal grievance was promptly raised by Mr Rigtt’'s advisers and the matter

proceeded to the Authority in the usual way.

I ssues

[15] It will be convenient if the Authority considerstfollowing questions:
(@ Was the employment subject to a trial period;
(b)  Was there a loan to Mr Rix-Trott from The Freigleople;
(c) Was Mr Rix-Trott disadvantaged by unjustifiableiaes; and
(d)  Was Mr Rix-Trott unjustifiably dismissed?

Was the employment subject to atrial period?

[16] The law in respect of trial periods is set outhe Act at ss.67A and 67B. In
essence, those sections provide that the partighetemployment agreement can
agree to a trial period of not more than 90 days/ided the employee is a person
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who has not been employed by the employer befork @movided that the trial
provision is a written provision that either states is to the effect, that”the
employee is to serve a trial period. Further, Wréten provision must say that,
during the trial period, the employee may be disetsand, if that happens, the
employee may not bring a personal grievance orrdégal proceedings in respect of

that dismissal.

[17] However, the two sections preserve the right of leyges covered by such a
provision in an employment agreement to bring @&qeal grievance in respect of the
other grounds for grievance and the provisionegicthat in all other respects save for
two further exceptions which the Authority refeosshortly, the employee enjoys the
same rights as any other employee. The two furthareptions relate to the
employer’s obligations in respect of s.4(1A)(c) ahd employer’s obligation under
s.120 of the Act. Section 4(1A)(c) of the Act msféo the usual requirement that an
employer proposing to make a decision to disadgentdne employment of an
employee must provide information to the employee allow comment on it.
Section 120 is the statutory requirement to proadexplanation for a dismissal post

facto, if sought.

[18] In the Employment Court decision 8mith v. Stokes Valley Pharmacy (2009)
Ltd [2010] NZEMPC 111, His Honour Chief Judge Colgaretully assessed the trial
period provisions in the Act. The Court made climat, given that the effect of the
trial period legislation was to deprive affectedpdoyees of a legal right to access
justice, the provisions must be strictly interpceteln particular, at para.[83] of the
judgment, the Court held:

The new sections ... provide a specific series psdte be complied
with cumulatively before a challenge to the justifion for a
dismissal can be precluded. There is a risk to ¢neployer of
disqualification from those immunities if thesepstare not complied
with.  Significant obligations of good faith deairremain upon
employers.

[19] It follows that the Authority’s obligation is to ply the law as the law is
articulated by the Employment Court. The firsttioé cumulative steps Chief Judge
Colgan refers to requires reference in the employmegreement to a written
provision for a specified period not exceeding @9sd That provision satisfactorily
exists in the three documents which bear on thel@ment relationship. In the

19 November document, there is referencé9® day stand down period”in the
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22 February agreement there is a rather less pregisrence tta trial probationary
period of three monthsand in the addendum there is a referencé&he 90 day

probationary period’

[20] However, even if the Authority was to be satisftadt the cumulative effect
of these three references to the statutory pravigias to create a written provision to
the effect that there was a trial period not exoege80 days, the next cumulative step
required, and the one after, are neither of therdenm@ut. Section 67A(2)(b), being
the second of three parts of the statutory dedinitof “trial provision”, requires
written provision that The Freight People couldwiss Mr Rix-Trott during the trial

provision. There is no such stipulation in anylef documents before the Authority.

[21] Nor is the third element present either. Thatdtldlement is provided for in
s.67A(2)(c) which sets out that where the emplaismisses the employee during
the trial period,'the employee is not entitled to bring a persongakgance or other

legal proceedings in respect of the dismissal’

[22] The definition of“trial provision” in s.67A(2) contains, as the Authority
notes, three elements. Those elements are com@nether than disjunctive and
applying Smith the law is that those requirements must “eemplied with
cumulatively”. In the present case, the documentation bef@déthhority discloses
only the existence of the first requirement, nantbky reliance on the 90 day period
itself. Neither of the other elements to the d&bn are present and it follows that

The Freight People’s reliance on the trial periadrot stand.

[23] The Authority finds that the trial period referréd in the documentation
provided to it by The Freight People does not cgmyth New Zealand law and is
therefore a nullity. It follows that Mr Rix-Trotvas not employed on a probationary
period of employment and, in consequence, he cee @ personal grievance in

relation to the circumstances of his dismissal.
Wastherealoan to Mr Rix-Trott from The Freight People?

[24] The Authority is satisfied that Mr Rix-Trott wasaleed the amount of $10,000
to assist him in purchasing a motor vehicle, thatha time of the investigation
meeting that loan remained unpaid and that Thegktd?eople had a proper legal
security over the vehicle to secure the indebtesinad that its legal charge was noted

in the insurance that Mr Rix-Trott arranged for thetor vehicle.
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[25] It is plain also on the evidence that the vehisleagistered in the name of
Mr Rix-Trott and at the time the investigation megttook place, the vehicle
remained in Mr Rix-Trott’'s possession. The Frei§ople, in its evidence to the
Authority, was adamant it did not want the vehidesimply wanted its money back.
There had been a number of attempts made by ageftse Freight People to seize
the vehicle and, at the time the matter came befloee Authority, these various
attempts had all been rebuffed by Mr Rix-Trott.

[26] In terms of the employment agreement of 22 Febr@@dyl, there is a clear
and specific provision which refers to the advaoicthe money and the way in which

the advance is recorded. It is in the followingns:

TFP [The Freight Peoplehave contributed by way of an upon
demand loan (amounting to two months’ salary, imaatte), the sum
of $10,000 (this amount hereby acknowledged ancipezd) to
enable Kevin to purchase suitable motor vehiclénda VW Passat
registered AHL 118, upon which TFP have a registesecurity
interest (PPSR), which is agreed is being validIsthihe amount
remains outstanding.

[27] The Act gives the Authority jurisdiction to conserddisputes about the
interpretation of employment agreements togethéh wany action arising from or
related to the employment relationship. The reléymovision is in the employment
agreement. In consequence, it forms part of thel@mgent relationship and the

Authority can, from the evidence, discern the ititars of the parties.

[28] The sum is described as a loan in both the employragreement and the
addendum. What is more, it is described as an hugemand “ loan, that is to say,
payment is due and owing immediately demand is mkde plain that The Freight
People sought repayment; they made demand at thgéngevith Mr Rix-Trott on 4
April 2011, again in the addendum of 11 April 20drid then, after the employment
relationship ended, they made a number of attetopddress the issue many of them
legally misguided because they sought to “ repas$éise vehicle when they had no
title to it. Nonetheless, their intent was cleaowgh; they wanted their money out. In
evidence to the Authority, witnesses for The Frelgbople made it plain they did not
want the car; they wanted their money. Even Mr Riatt seemed to understand the
position. The unchallenged evidence of The FreRgople was that Mr Rix-Trott
offered to repay the money in full on 19 May 2014ew he indicated to The Freight
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People that he would repay the amount in full @in8the following day. However,

for whatever reason, Mr Rix-Trott did not keep #pgpointment.

[29] The question the Authority must address is what ghgies intended if or

when the employment relationship came to an ends Was a loan made by the
employer to the employee for the specific purpoteassisting the employee to
purchase a vehicle to enable him better fulfildusies to the employer. It seems plain
that there would have been no loan if there had Ib@eemployment. On that footing
then, the Authority is drawn to conclude that thexean implied term of the loan

advance, that it was to be repaid at the conclusfaine employment. This view of

matters is given credence by the upon demand nafuftee advance, the purpose of
the advance, the apparent acceptance of the paritckshe commercial reality that
The Freight People cannot have intended to leaséodm monies unredeemed, if Mr
Rix-Trott was no longer in the employment. The {ehpoint of the advance was to

facilitate the employment. When the employment ende should the advance.

[30] It follows from the foregoing paragraphs that thetiority’s considered view
is that it can make a determination in relationtie car loan, for the reasons just

advanced.
Was Mr Rix-Trott disadvantaged by unjustifiable actions?

[31] Mr Rix-Trott says that he suffered disadvantageabse of unjustified actions
taken against him by The Freight People. Spetljiche alleges that it failed to
provide administrative support and failed to allowasonable follow up of
opportunities for new clients that might have bésmoduced to the business as a
consequence of Mr Rix-Trott’s efforts. In additj@ithough not specifically pleaded
as a disadvantage grievance, Mr Rix-Trott makesowargeneral complaints about
being bullied. This is particularly in respecttbe suggestion that he was forced to
sign the addendum and was not given a reasonaptetopity to obtain advice on the

employment agreement either.

[32] The Authority’s considered view is that none ofshallegations can be made
out. The Authority did not find Mr Rix-Trott a garularly persuasive withess. The
Authority preferred the evidence of The Freight pleo on Mr Rix-Trott's

performance. Mr Rix-Trott's contention that, irfegt, the failure to secure clients

was a function of The Freight People’s defaultpa$é made out on the evidence and
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the Authority prefers the view that The Freight pleaitself advanced, namely that
Mr Rix-Trott was the architect of his own misforun It was clear on the evidence
that the appointment was experimental and the avel®f The Freight People was
that Mr Rix-Trott generated not one single new rdli@s a consequence of his
involvement; in the Authority’s opinion, there was need for administrative support
from The Freight People because there was notloragiministratively support nor,
on the evidence, was there anything for anybodgltow up based on Mr Rix-Trott’s

activities.

[33] As to the allegation that Mr Rix-Trott was bulliedo signing the employment
agreement and the addendum, dealing with the emm@oly agreement first, the
evidence the Authority heard was that the agreemvastprovided to Mr Rix-Trott on
the first day of his paid employment which was 2bfaary 2011, that he took the
agreement away to consider it overnight and broitgback the following morning
and signed it. The Authority was not persuaded thare was any element of
impropriety in relation to that sequence.

[34] Concerning the addendum, the Authority has alreathde clear that it
preferred the evidence of The Freight People toetfiect that the changes to the
employment relationship which were effected by dddendum were initiated not by
The Freight People but by Mr Rix-Trott and on tfwatting Mr Rix-Trott’'s suggestion

that he was under some duress in signing the addeatso, is rejected.

[35] The Authority is not persuaded then that Mr Rix{Trdhas suffered
disadvantage as a consequence of unjustified actminthe employer. The
Authority’s view is that the employer has not taleations which are unjustified and

the Authority is also not satisfied that Mr Rix-Treuffered any disadvantage.
Was Mr Rix-Trott unjustifiably dismissed?

[36] The Authority has no hesitation in finding that Riix-Trott was unjustifiably
dismissed. This follows inexorably from the Autitgis earlier conclusion that the
employment was, in truth, not subject to a triafigee within the meaning of the

Statute.

[37] The employment ended with an email dated 6 May Z6drh Mr Whiteman
of The Freight People which simply brings the empient to an end on two weeks’

notice and seeks repayment of the cash advantedaar.
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[38] Quite clearly, that does not comply with the goadthf obligations of the
employer terminating employment in an open envirenin Of course, the Authority
accepts that The Freight People believed (erromgotiat Mr Rix-Trott was in truth

employed on a trial period and the means of teaition reflected that belief.

[39] Nonetheless, the dismissal is plainly unjustified procedural deficiency and

a lack of substantive justification as well.
Deter mination

[40] Mr Rix-Trott is entitled to have remedies considerm relation to his
unjustified dismissal but the Authority must firassess whether Mr Rix-Trott has

contributed in any way to the behaviour giving fisehe grievance: s.124 applied.

[41] The Authority is satisfied that Mr Rix-Trott is Ioheless in relation to the
unjustified dismissal. There may well be issuesvben him and The Freight People
in respect of his performance, but The Freight Reopght to have dealt with that by
managing his performance or, of course, by havitigaaperiod that complied with

the law.

[42] The Authority notes that this was an employmenstodrt duration and notes
also that it is common ground that The Freight Reapas “taking a punt” on

whether the employment would work out. Howevere temployee has been
unjustifiably dismissed and the evidence the Autiidreard makes it clear that he has

lost remuneration as a consequence of the dismissal

[43] There is a further issue about a claim from TheightePeople for the
repayment of personal fuel costs incurred by Mr-Rigtt; the Authority was satisfied
that Mr Rix-Trott ought to reimburse The Freighople for the total amount of $340.

[44] The Authority awards Mr Rix-Trott the following s@snto remedy his personal

grievance:

€) Compensation under s.123(1)(c)(i) of the Employnmiatations Act
2000 in the sum of $3,000;
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(b) A contribution to lost wages in the sum of $7,500sg.

[45] The Authority declares that Mr Rix-Tragtindebted to The Freight People in
the sum of $10,340 being the aggregate of the dmaount advanced to him by The
Freight People together with the reimbursemenhefgersonal fuel bill Mr Rix-Trott

incurred during the employment.

[46] The parties are directed to engage wabheother and resolve the practical
application of this determination.

Costs

[47] Costs are reserved.

James Crichton

Member of the Employment Relations Authority



