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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

Mr Reid claims he was unjustifiably dismissed frénis employment with the respondent. It is
argued in the alternative that | might - on makiimglings of fact in the matter - find that he was
unjustifiably constructively dismissed from his doyment. The applicant seeks lost remuneration
and compensation to remedy his alleged grievandesaeks reimbursement of expenses he submits
were not paid to him during his employment. He aseks arrears of wages alleged to be owing
and costs in the matter.

The respondent denies dismissing Mr Reid constreigtior otherwise.

History to this Matter

For the purposes of the problem | am called uporesolve here | find that Mr Reid commenced
employment with the respondent in the first weeldariuary 2004. Mr Reid was employed to set up
and manage the Auckland operation of the respoisdbuasiness which is based in Levin. He was
also to sell the company’s products and to hintand manage a small team of salespeople to
undertake sales in the Auckland region. The empleyrisiness involves selling first aid kits door
to door.

As the team leader/manager of the Auckland operatib the business Mr Reid hired three
salespeople and it was his job to collect them @aoming and to deliver them to the designated
sales locality. Thereafter, as well as pursuingsaimself, it was his role to remain in touch with
his sales staff in the field and to ensure theyewamllected and taken for refreshments and toilet
stops. It was also his role to collect sales peapléhe end of the day and return them to their
homes. He was also responsible managing the pageemd for delivering kits to customers who
had purchased them. Mr Reid was provided with ap@omy car for this purpose.



Mr Reid’s remuneration was by way of retainer aomdnmissions — being $500 gross per week
retainer, $25 commission on each kit sold by him &6 override commission on sales made by his
team members.

For the purposes of this story Farisha Khan wasfitisé salesperson hired by Mr Reid. She
commenced employment on 26 March. On 5 April armoslaéesperson commenced employment in
the Auckland team. Her name was Joshjuan Potatael.tfird team member, Arohanui Hawke,
featured only peripherally in events.

At first relationships between Mr Reid and his teanembers were satisfactory. However,
relationships took a dramatic dive from the middfeApril onwards. Ms Khan and Ms Potatau
described being left alone by Mr Reid initially fehort periods and later for lengthy periods of
time. They say he picked them up in the morning &td left them alone in the dark (and even rain)
waiting for pick ups at night. When they complairrexiwas abrupt and abusive and this escalated to
criticism of their sales performance and racist pesonal abuse.

They decided they could work not with him and on&&il Ms Khan rang Mr Vickers to request

that she and Ms Potatau be allowed to work on thm. Mr Vickers wanted them to continue
working with Mr Reid until he came to Auckland o6 May when he would try to resolve the
situation. Ms Khan refused and Mr Vickers allowbkd tvomen to work alone on the North Shore.
That did not work out because Ms Khan'’s car wasrelble and the two women returned to work
a sales area that had only recently been canvémssedles. They had limited success.

Mr Vickers came to Auckland on 16 May. He met wilam members Farisha, Josh and Chris on
the night of the 18 and they had a meal together. They had discussindsit was agreed they
would continue working together. Mr Vickers met lwithe team each night that week until he
returned to Levin on 20 May. He was optimistic timatters had been resolved.

However, no sooner had Mr Vickers returned to Lekisn relationships again became strained. Ms
Khan says that Mr Reid accused her of being aferjdb. She said he told them he would have
sacked them if he could have. Ms Khan and Ms Pwtdtscribe Mr Reid abusing them and
referring to them as lazy bitches. Ms Potatau dlesdra humiliating personal accident which she
suffered as a result of Mr Reid failing to answer text to him for transport to enable her to get t
toilet facilities. Ms Khan and Ms Potatau both ddsexd the relationship as intolerable.

They decided they would not work with Chris Reiceewagain and advised their position to Mr
Vickers.

Mr Reid’s position is that he was phoned by Mr \éckon 26 April and advised that Ms Khan and
Ms Potatau were complaining about him both verbafg in writing and that would not work with
him. He was advised that Mr Vickers had agreedetotihe women work alone. Mr Reid was
unhappy with Mr Vickers’ unilateral decision to @it the women to work alone and the fact he
would be denied override commissions on their sdieswas also unhappy that he was denied
access to the written complaint and the opportutatyespond to it. He told Mr Vickers the two
women were lying and they should be fired.

On 14 May he was told by Mr Vickers that Farishd donshjuan wanted to return to his team. He
refused to accept them back and agreed to do gaaftel Mr Vickers threatened to close down the
Auckland operation. (Mr Vickers denies threatertmglose the Auckland operation).
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Mr Reid met with the team and Mr Vickers over 1B0-May but he was unhappy that Mr Vickers
would not give him greater authority and backing.

From the week commencing 24 May he became incrgigstmhappy with Ms Khan and Ms
Potatau and over the period 26 May — 2 June he leomepl to Mr Vickers that they were not
turning up to work, they were refusing to work wééney were told and were disrespectful to him
and swore at him. He wanted to dismiss them.

Mr Vickers, who had been fielding this steady stieaf complaints/allegations and counter
allegations, came to Auckland on 6 June. It waspussible for him to meet the team members
together. He met with Ms Khan and Ms Potatau onewening of 6 June. They outlined their
concerns to him and showed him two text messagssithd received from Mr Reid. Mr Vickers

considered them to be inappropriate.

Mr Vickers met with Chris Reid the next morning. Reid’s position is that he was told by Mr
Vickers that he was pulling the plug on the Aucklapperation and that Mr Reid was being
dismissed because he was redundant. Mr Vickerstipwss that on the morning of 7 June he
advised Mr Reid that he had met with Ms Khan andRdtatau and that they were refusing to work
with Mr Reid under any circumstances. Mr Reid’sp@sse was that they had sacked themselves.
Mr Vickers told Mr Reid the women would work alofeg the time being and Mr Reid could work
with himself or another staff member (Dave) untit Mickers could arrange new transport for Mr
Reid. Mr Reid was unhappy that he was to lose #inend that he was effectively being demoted to
the position of salesperson. Mr Vickers exhorted o see how things panned out. The situation
was concluded that day with Mr Vickers taking tla and collecting some stock and paper work
from Mr Reid’s home. | find that Mr Reid was adwiske would be collected for work the next
morning.

Mr Vickers evidence was that he later found thatdian was prepared to use her car in the interim
and Mr Vickers said he tried to advise this to MridR He could not contact him and he was not at
home when Mr Vickers called there the next day.\Wokers was finally able to speak with Mr
Reid on the afternoon of 8 June and he told Mr Reidvould drop the car around shortly. Mr Reid
said he was not at home and the situation wasditffor him because he had been made a laughing
stock with the girls getting one over on him. le #vent Mr Vickers said he would leave the car at
the motel for Mr Reid to collect.

Mr Vickers returned to Levin. He next spoke to MgiRon 10 June. Mr Vickers asked Mr Reid to
return to work. Mr Reid advised he had no money lsind/ickers agreed to pay him and advance
on his salary (banked on 11 June). Mr Vickers cardd their conversation by way of letter to Mr
Reid dated 11 June.

The evidence shows that the next event in this sagarred when Mr Reid submitted a grievance
to his employer based on a claim that he had begstifiably dismissed.

Issues to be decided
1. Credibility

2. How is Mr Reid’s departure from Vickers MarketintdLto be categorised and is he
entitled to remedies?



Credibility
As a precursor to making any findings in this mattmust make findings of credibility.

On certain critical matters the parties are pofegtain their evidence e.g. the exact nature of
the discussion that took place between Mr Vickerd Bir Reid on the morning of 7 June
2004 and on the days thereatfter.

On other matters there is less divergence in théeage and the weight of the evidence
(including that of Mr Reid) supports a finding thas attitude and conduct towards Ms Khan
and Ms Potatau was unacceptable and that he wasvimeleningly responsible for the
breakdown in the relationship between himself ki® team members. The other team
members are not entirely without blame in the mabigt | find their contribution to the
breakdown in relationships was in the nature ottiea to the unacceptable attitudes and
conduct of Mr Reid. | will return to this point.

Having met the witnesses and considered their aggl@and the supporting documentation |
find it is the evidence of Mr Vickers | prefer dmetcritical discussion that took place between
them on 7 June. | also prefer his evidence on baudsions that took place between himself
and Mr Reid between 8 and 11 June which is supgantenost respects by the respondent’s
letter to Mr Reid dated 11 June

How is Mr Reid’s departure from Vickers Marketing L td. to be categorised and is he
entitled to remedies?

The applicant bears the onus of proving (on tharixd of probabilities) that the termination was, as
matter of law, a dismissal and not a resignatiih Amalgamated Engineering etc IUOW v Ritchies
Transport Holding Limited [1991] 2 ERNZ 267.

Mr Reid submits he was dismissed outright but &l argued for him that he could be found to
have been constructively dismissed.

In Auckland Shop Employees IUOW v Woolworths (NZ) Ltd [1985] ACJ 963 the Court of Appeal
held that constructive dismissal included, but waislimited to, cases where:

(1)  Anemployer gives an employee a choice between resigning or being dismissed;

(i)  An employer has followed a course of conduct with the dominant purpose of
coercing an employee to resign;

(@iii)  Abreach of duty by the employer leads an employee to resign.

Where does this leave me in respect to findingpashether or not Mr Reid was dismissed
from his employment?

| find that during the first week of June Mr Vickewas faced with a very serious issue of
incompatibility within his Auckland team. This inmgatibility had been evident for some

1| note this letter contradicts Mr Vickers’ evidenthat Mr Reid was to be provided with the carradie The letter
refers to Mr Reid being picked up for work and greg off.
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weeks and Mr Vickers had already attempted (unsstohy) to resolve the issues between
Mr Reid and Ms/s Khan and Potatau. By 6 June welahips had, | find, broken down
irretrievably. Mr Vickers came to Auckland to trgcafind a solution. He met with Ms Khan
and Potatau on the evening of 6 June. He hearddbecerns and viewed text messages sent
to them from Chris Reid. He considered those me&ssagppropriate.

Mr Vickers knew these team members would nevereagwewvork with Mr Reid again. He
arrived at a solution which he advised to Mr Réid following morning i.e. that Ms Khan
and Ms Potatau would work alone and Mr Reid coulntkwalone as a salesperson. This
meant the car provided to Mr Reid would be remoaead assigned to Ms Khan and Ms
Potatau. Mr Reid would be collected and transpaxesiork.

Mr Reid recognised that he was being demoted frben gosition of manager. He also
recognised the loss of access to a vehicle. Heriglason both counts. It was understood too
that with demotion to the position of salespersennould suffer a loss of income from the
overrides on sales made by Ms Khan and Ms Potafad these were essential terms of the
respondent’s contract with Mr Reid.

Demotion, with a corresponding loss of status aay @nd benefits, may on occasion be
justified. Where it is not justified it amountsdaserious breach of duty by an employer and in
effect a repudiation of the contract which entitik®® employee to chose to treat the
employment as being at an end leaving the way dpepursue a claim of unjustified
dismissal. Termination in such circumstances igerrefl to as a constructive dismissal.

Was Mr Vickers justified in demoting Mr Reid?

Incompatibility may be a ground for justified dissal (or demotionHarris v Chief
Executive, Dept of Corrections [2000] 1 ERNZ 544. However, each case is to be @xaanon
its own facts and the fundamental question is agyd what was open to a fair and
reasonable employer to do in the circumstarBBLIil v Northern Distribution Union [1989]

3 NZ ILR. The issue is one of fact and degree.

As noted, Mr Vickers was faced with a serious issbismcompatibility within his Auckland
sales team. He met and heard from Ms Khan and Netd&pand viewed text messages sent
to them by Mr Reid. He considered them to be inappate. As a result he had serious
concerns regarding Mr Reid’s performance as teadelémanager in the Auckland region.
He had to take this up with Mr Reid.

Mr Vickers did take the issues up with Mr Reid. Hew@r, in doing so he erred in
predetermining the outcome of their discussionshiee had already decided that Mr Reid
would be demoted with a consequential loss of sfaemuneration and benefits. He decided
this without any formal communication with Mr Retdt giving him an opportunity to be
heard.

The minimum requirements of a fair procedure thasibe followed before a dismissal or
demotion cam be found to be justified are thoseosktin NZ Food Processing [lUOW v
Unilever NZ Ltd [1990] 1 NZILR 35, (1990) ERNZ Sel Cas 582. Theg:ar

* Notice to the employee of the specific allegatidnmasconduct and of the likely
consequence if the allegation is established;

» A real as opposed to a nominal opportunity for éhgloyee to attempt to refute the
allegation or explain or mitigate his or her corigland
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* An unbiased consideration of the employee’s expianafree from predetermination
and uninfluenced by irrelevant considerations.

| find that there was a complete absence of apecedure followed by the respondent’s
manager in demoting Mr Reid. He should have beersed of the respondent’s concerns and
told that his team leader manager’s role could dmmpardised if Mr Vickers’' enquiries
confirmed the concerns relating to his performaasea manager. He should have been
advised of his right to representation at a meetihgre he would be given the opportunity to
provide an explanation to the allegations agaimst Wfter hearing Mr Reid’s explanations
Mr Vickers would have been required to give thosplanations unbiased consideration
before arriving at any decision on disciplinaryiact— be it a warning, demotion or dismissal.
Mr Vickers did none of these things.

| note too that the IEA which covered the employtsgtween these parties itself contains a
disciplinary process (albeit it is deficient in dét Nevertheless where an employment
agreement contains such a process it is a requntethat the employer will follow it if it
becomes necessary to consider disciplinary acttmVickers did not have regard to this
procedure when he took disciplinary action agaihisReid.

Mr Reid demotion was unfair and as such it amoumted serious breach of duty by the
respondent towards Mr Reid which justified him tireg his employment as at an end. This
outcome was entirely foreseeable.

Determination

Mr Reid was constructively dismissed from his empient with the respondent. The
dismissal was unjustified and he has a personal/gnice against his former employer. He is
entitled to remedies.

Remedies
Contribution

Section 124 of the Act requires that where the Atth determines that an employee has a
personal grievance, the Authority must, in decidiogh the nature and the extent of the
remedies to be provided, consider the extent tahvthie actions of the employee contributed
towards the situation that gave rise to the pelsgmavance and, if those actions so require,
reduce the remedies that would otherwise have ae@nded accordingly.

Mr Reid’s contribution to the events which led ie Hemotion/departure from his
employment was substantial. Were it not for theesabe of even a modicum of a fair process
here | would have found his contribution to haverbtotal. In the event | set his contribution
at 50%.

Lost Remuneration
| accept the medical evidence that Mr Reid suffdrech a depressive illness after his
dismissal and as a result | am not weighing thg tutnitigate during the three months after

his dismissal. | am, however, limiting the periad €onsideration of loss to that period.

If no contribution were to be set in this matterduld award Mr Reid three months lost
remuneration less the $500 advance on salary leésegton 11 June i.e. $15,175.22. (This
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sum is based on Mr Reid’s total earnings over thev@eks he was employed from 5 January
to 7 June 2004 - $26,529).

As a result of reducing the remedy available toRid by 50% | direct the respondent
employer to pay to Mr Reid the sum of $7,588.11sgriim compensate him for remuneration
lost as a result of his dismissal.

Lost benefits

Loss of the Use of the Car

Mr Reid had the use of a car as a term of his eynpémt. He sets $2500 as the value of the
car for three months. The value claimed is readerain | direct the respondent pay to Mr
Reid the sum of $1250 gross (being 50% of the vafubke vehicle for three months).

Telephone Rental

| am satisfied on the evidence that Mr Reid has lieky reimbursed for his telephone
expenses and | make no award under this head.

Rent and Bond

| find there was no agreement between the pahgstihe respondent would pay the bond on
Mr Reid’s apartment. | do find that the respondmgreed to pay $100 per week towards the
rent once sales reached 100 units per week. Tridaueimburse Mr Reid for the use of his
home for storage purposes. As far as | am awaes slid not reach the numbers that would
make this agreement operative and | make no awatdruhis head.

Compensation under s123 (c) (i)

The respondent employer did not follow a fair pssca dealing with the concerns that arose
with respect to Mr Reid’s performance. Howevergdept the employer was faced with a
difficult situation that required resolution. It wa situation that arose largely as a result of Mr
Reid’s unreasonable approach to his managemenamdlén respect of which he took no
responsibility and offered no constructive solusiohnote too, that Mr Vickers saw the
approach he adopted as an interim measure onlfif@sdught to retain Mr Reid in his
employment.

Had Mr Reid not contributed to the events whichegase to his dismissal | would have set
compensation at $3000. Given Mr Reid’s contribufialirect the respondent to pay to the
applicant the sum of $1500 under this head.

Arrears of Wages Claims

Overrides

Mr Reid is entitled to overrides on all sales cadeld by members of his team during his
employment including the sales made by Ms KhanMsadPotatau over the weeks they
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worked on their own. The employer is directed tg {waMr Reid any overrides not already
accounted for and paid to him.

Deduction from Mr Reid’s wages

There was a deduction of $2074 from Mr Reid’s wadée deduction was made without the
written authority of the worker.

| am satisfied the deduction amounted to an agneesth up between parties to balance the
retention of cash deposits by Mr Reid (retainedhiny to cover expenses). However, the
Wages Protection Act 1983 is clear that no dedostinay be made from a worker’s wages
without the worker’svritten authority. Wages are sacrosanct and for this readoect the
respondent to pay to Mr Reid $2074 to reimbursefointhe deduction made without the
appropriate authority.

Summary of Orders

| have directed the respondent to pay to the watefollowing sums

Lost remuneration: $7,588.11 gross

Loss of benefits (Car): $1,250 gross

Compensation (s.123(c) (i)): $1,500 net

Arrears of Wages: Overrides to be calculated byetmployer and paid to Mr Reid.
$2,074 net deducted from Mr Reid’s wages withoutttem
consent.

Costs

Costs are reserved. The parties are directeddmpttto resolve the question of costs between
them. If they cannot do so they are to file andesaubmissions on the subject and the matter
will be determined

Janet Scott
Member of Employment Relations Authority



