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I ntroduction

1.

This determination relates to issues concernin@®€hdays for the raising of personal
grievances. Ms Rarere has four different typepassonal grievance she wants the
Authority to investigate. The respondent (Eleaobi) claims that all four have been
raised out of time, that it has not consented w@nmtibeing raised out of time, that
exceptional circumstances do not exist and th&t ot just to investigate any of
them. Actions for recovery of monies against Eisteich, as well as one for a
penalty for a breach of good faith, exist indepenigeand therefore must be

investigated separately in any event.

The Facts

2.

In order of occurrence, Ms Rarere’s first grievametates to a claim for sexual
harassment, which she says occurred in October. 200t concern relates to her
allegedly being given monotonous and backbreakingkvio do as punishment for

refusal to go out on a date with another contraatoa site.

The second, a discrimination claim, relating toegdld unfair classification of

children she was responsible for at a Christmaty paccurred in December 2004.

Ms Rarere’s third and fourth grievances are intkdd. They relate to her treatment

at the end of her apprenticeship with Electrotech.
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Ms Rarere was an electrical apprentice with Eléetio, commencing her
employment on 8 January 2001. On 13 May 2005 Eiemth was told that Ms
Rarere had completed the requirements of her appeship contract. Ms Rarere had
not completed the qualifications necessary to becanregistered electrician,

however.

There were then issues between the parties abctheihMs Rarere’s employment
with Electrotech would continue and, if so, in wiiatm. Ms Rarere went on stress

leave from 18 July 2005 onward and never returned.

The week before that she had engaged an employevicate, Ms Megan
Williams. Ms Williams contacted Electrotech’s Maag Director, Mr Richie

Richards, on 18 July to discuss Ms Rarere’s coscemher behalf. Mr Richards
wanted to know what Ms Rarere’s concerns were bef& would meet with Ms
Williams. At this point Mr Richards asked Ms Widlins whether Ms Rarere was
lodging a personal grievance, as this might netasshim bringing in his lawyers,

and Ms Williams replied -rfot at this stage

Ms Rarere then sent Ms Williams a five page writtéstement about her concerns,
following her request, which was on sent to Mr Rials on 27 July. In that letter Ms
Rarere reported concerns about the potential tetiom of her employment,
including actions to her disadvantage, concerns the sexual harassment incident
and her concerns over discrimination in the treatnwé children at Electrotech’s
Christmas function. Ms Rarere went on to sugdestather staff be sent on training
courses, and that she could be given a writtenogyoand a reference from Mr
Richards. She also asked for her entire emplojee Ms Rarere concludes by

thanking Mr Richards for all the good times andmgvher a job. She also stated:

“I would like to withdraw my application for furtheemployment as after what has
happened in the last couple of weeks and the teeliruncertainty of my position
with this company, | am looking for a more permdn@b for my career to be
developed further, especially since | may be addmgwy family and becoming a
caregiver for a six year old boy who will need awse and happy environment.”

Mr Richards responded on 28 July stating that heldvoonduct an investigation into

the accusations and that if from the investigatiomas felt that there was a need for

a written apology then there would be no problewualbhat.
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Nothing happened for over two weeks until Ms Withiewrote to Mr Richards on 15
August. She stated that Ms Rarere would like ariagy from the people concerned

and also a reference to help her seek other emglotym

Mr Richards responded that day, stating that heldvist conduct an investigation.

He also stated:

“Although this letter does not state anything sugjgey a problem, can you please
confirm whether your client is initiating a dispyteocedure.”
That was an effort to clarify the situation for elincerned from a legal perspective.

Ms Williams responded:

“Thank you for your prompt reply. | think it woulge fair to say that whether or not
Wanita initiates a disputes procedure would depemgour response.”
Mr Richards responded stating:

“I do really need to know what Wanita’s positionkefore giving you a reply, as |
am not prepared to provide a reply that may eitherused against us or prejudice
our position. If Wanita has a dispute, then wednee be informed and on what
grounds.”

Ms Williams then wrote to Ms Rarere stating that shid not appear to be getting

very far with Mr Richards and that he was beingefidrnot to incriminate himself.
She asked her whether she wanted her to tell MmeRits that she had no dispute or
that she did in fact have a dispute, in which dasg would then need to fine tune

exactly what the dispute was. She concluded:

“It would appear, to get him to the table and getapology, you may have to lodge
a personal grievance so that they take you seryoudlhe grounds of the personal
grievance would be that in your opinion you haverbelisadvantaged by your
treatment at Electrotech.”

Ms Rarere responded, on 16 August, stating:

“Sounds as though we should lodge a personal grniegal think if they can’t figure
out what to apologise about after reading the Ilettieen there is no use waiting any
longer.”

Ms Williams’ sole response was, in the middle opteenber, to try and arrange

mediation with the Department of Labour. Ms Witha had been on leave for a
week of the three weeks that had elapsed sincengdier instructions from Ms

Rarere.
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When contacted by the Mediation Service in Octd¥eRichards declined to attend
mediation as he did not believe there were anylpneb put forward by Ms Rarere

requiring mediation, nor that any personal grieeanad been raised.

When informed in late October by the Departmentabour's Mediation Service
that Mr Richards would not attend mediation, Ms l\afths wrote to Mr Richards on

30 October, stating:

“As you know | sent you documentation written oui¥anita regarding her claim.
She is claiming a personal grievance under s.1@BJih that she considers she was
disadvantaged in the work place, details spelt iauthe document | forwarded to
you.”

No personal grievance for unjustified dismissal waased.

| note that through this period Ms Rarere had ba#tempting to contact Ms
Williams, but had been unable to do so and Ms Wil had not responded to

messages.

In response, Mr Richards stated that this was tlst fime Ms Williams had

indicated Ms Rarere was raising a personal grieszanc

“...even though | specifically asked that questioyai in our last verbal discussion
some three months ago, your response at the tinge ‘fvalepends on what my
(Electrotech’s) reply to Wanita’s letter was goitogbe’. | asked specifically for you
to reply back in writing stating what the specifimblems are with Wanita and the
resolutions required. | have never received anwaarsor further correspondence
from you on this matter ... Now that you have puiiiting that a personal
grievance has been raised | would request thatfgtbow the correct procedures for
placing this and forward further correspondenceto solicitors...”

Electrotech’s current representatives then wrot®dsoWilliams on 18 November,

stating that Ms Rarere’s claims were all out ofetim Ms Rarere subsequently
received this letter on 29 November 2005. On 6dbdmer she contacted her present
representatives and met with them on 12 Decemb@s,20here she asked them to
represent her. They then raised all the exisssges (including a claim for the first
time for unjustified dismissal) with Electrotech writing on 27 January 2006,
following receipt of Ms Rarere’s employment file @8 January. This claim was
based on alleged breaches of s.66 and a legitireapeectation of ongoing

employment. Subsequently, the statement of prokamfiled on 24 April 2006.

The Law
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Personal grievances must be raised within 90 dayseodate on which the action
alleged to constitute a personal grievance occur@therwise, unless the employer
consents to the late raising of the grievance napl@yee must apply to the Authority
claiming exceptional circumstances and that iug jor the Authority to investigate

the grievance.

The justice of the case refers to overall fairnesboth parties, in equity and good
conscience, considering that a refusal to graneleall determine the matter without

its merits having been fully investigated.
Section 114(2) provides:

“...a grievance is raised with an employer as soomafmployee has made, or has
taken reasonable steps to make, the employer, repeesentative of the employer
aware that the employee alleges a personal griezdhat the employee wants the
employer to address”.

Ruebe-Donaldson v. Sky Network Television (Nd1) [2004] 2 ERNZ 83 makes

clear that the purpose of requiring a grievanceetoaised is to enable the employer
to remedy the grievance rapidly and as near ashppeds the point of origin. To
enable an employer to address a complaint and emgdy a minimum level of
sufficiency of detail of the complaint is necessaiiis is consistent with the finding
in Houston v. Barkef1992] 3 ERNZ 469, at 482, that:

“...the legislative purpose...of the 90 day period...was cause contended
grievances to be expeditiously identified as gnees and appropriately addressed
as such between the affected parties, rather tbamaive the situation arise where,
say 12 months or much later after the alleged gmee arose, it was then identified
through submission to an affected employer as aecoled grievance and then
belatedly dealt with...”

In Creedy v. Commissioner of Policemreported, Colgan CJ, AC 29/06, 23 May

2006, the Court dealt with the issue of what waamhéy raising a grievance. As is

stated in para.36:

“It is the notion of the employee wanting the emploto address the grievance that
means that it should be specified sufficientlyrialde the employer to address it so
it is insufficient and therefore not a raising dfet grievance, for an employee to
advise an employer that the employee simply corsstiat he or she has a personal
grievance or even by specifying a statutory typeperfsonal grievance ...for an
employer to be able to address a grievance as ¢leslation clearly states an
employer must know what to address ...That is nbhdp however, that the raising
cannot be oral or that any particular formula of wis needs to used. What is
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important is that the employer is made aware sigffiity of the grievance to be able
to respond as the legislative scheme mandates.

...However, an employer must be given sufficientrnmition to address the
grievance, that is to respond to it on its meriighva view to resolving it soon and
informally, at least in the first instance.”

Deter mination

29.

30.

31.

In this case Mr Richards specifically asked Ms fitis both orally and in writing
whether she was raising a personal grievance quuthison behalf of her client.
There was never any affirmative response to thegaasts. An employer raising a
direct question in these circumstances is entitted direct response. Mr Richards,
for instance, had already mentioned that if thet@natas to be raised as a grievance
he may involve his lawyers. These requests overtbd possibility of Ms Rarere’s
written concerns constituting the raising of gries@s in and of themselves, | find.
As Houstonmakes clear a worker’'s concerns must be identdiedjrievances and
thus Electrotech was entitled to conclude thatad Inot been raised as such in the
absence of a positive response to Mr Richardsctigeestions. That is not to say
that such requests can be used as a delaying bgcemployers, but | find that this
was not the case here. As a result | find thaptiogisions of s.114(2) were not met
and all of Ms Rarere’s claims were not raised \itectrotech as required until after

the 90 days had passed.

Ms Rarere relies on s. 122 (nature of grievance bmaydifferent type from that

alleged) and s. 160(3) (Authority not bound to tneatter as the type described by
parties) as ways around the need for the 90 dayatesns. S.122 does not apply in
relation to grievances not raised in time as this subject matter of the grievance,
not the way it is categorised that is importanthiis context. S.160(3) is a provision
of general application and therefore, as a mattestaiutory interpretation, must be
interpreted as subordinate to more specific prowsi It thus does not assist Ms
Rarere as it can not be utilised to override thecsjg requirements of s.114 in

relation to personal grievances.

Further, the letter sent by Electrotech’s lawydeady reserved its rights to pursue
the 90 day issue and therefore did not constitatesent, directly or by implication,
to the raising of the grievance after 90 daysndifil do not accept that there was any

implied consent to the raising of the claims owdsithe 90 day period either.
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Investigations undertaken by Electrotech were btleput in place before any
grievance was raised, as a result of Mr Richargscsic questions. Furthermore,

the correspondence did not show any implied conssntovered above.

It is clear that no exceptional circumstances drisespect of the claims for sexual
harassment and discrimination. Both took placd wgiside a 90 day period before
Ms Williams was even instructed to act on Ms Résebehalf. Therefore a claim for
exceptional circumstances under s.115(b) cannpyédiethis was the only evidence
that might support a claim for exceptional circuamstes. It follows that those

grievances can not be investigated by the Authority

The matter is different with respect to the disadage and dismissal grievances,
however, even although neither was properly raigeiil 30 October 2005 and 27
January 2006 respectively. 1 find that Ms Rareselenreasonable arrangements to
have these grievances raised on her behalf by M&kvs within 90 days. Her
email of 16 August is clear evidence of that. MmdRe is a lay person. She was
asked whether she wanted to raise a personal gdewaver the disadvantage to her
of her treatment by Electrotech and she respondmsitiyely. That constitutes
reasonable arrangements for a lay person. Sucplgpemgage representatives to
formulate grievances according to legal requiresieihtere Ms Rarere had given Ms
Williams sufficient information on which to do scluding any “fine tuning”
necessary, and then she continued to try and doltadVilliams about progress,

without success.

Furthermore, it is also quite clear that Ms Willemmreasonably failed to ensure that
the grievances were raised within the required timkich would have been 18
September 2005 for the unjustifiable action andddober for the unjustifiable
dismissal. Although Ms Williams was well intentenhin trying to get mediation on
these matters she failed Ms Rarere by not raisingvgnces. Mediation is not

dependent on the raising of a grievance, nor varsa

| find that Ms Rarere has considered throughout tthe way her employment ended
was unfair and this was what she wanted raisedpaggssmnal grievance. | find that a

reasonable representative would have identifiedytievance, based on Ms Rarere’s
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written account, as constituting both a dismissal a disadvantage grievance (even
if only in the alternative). This was only remetliever two months later, by Ms
Rarere’s new representatives. This does not affiecapplication for two reasons, |
find. First, the exceptional circumstances overrhising of the dismissal grievance
continued for that period, as Ms Rarere acted reddyg and in a reasonably timely
fashion in obtaining new representation. Secosdha subject matter for grounds
for a dismissal grievance were contained in Ms Résdetter, recourse can be had to
s.122, in that the Authority could determine thesadivantage grievance as a
dismissal grievance in any event.

It therefore follows that the delay in raising ttisadvantage and dismissal personal

grievances were occasioned by exceptional circumaseta as set out in s.115(b).

| consider that it is just for the Authority to gtdeave for Ms Rarere to pursue these
grievances, as she has genuine concerns about éroeniployment was ended, the
delays were not particularly significant and thkes been no evidence of prejudice
to Electrotech in having to defend those claims.fact Electrotech has filed a full
statement of reply and witnesses are availableetendl Electrotech’s actions in this
regard. Furthermore, the failings in the way thater was dealt with were primarily
those of Ms Williams, not Ms Rarere, and it is implin s.115(b) that Ms Rarere

should not be disadvantaged by that.

As | have granted leave, | am required to direecibtech and Ms Rarere to use
mediation to mutually resolve the grievances. Thedliation is to take place within
21 days of the date of this determination. | redrtime parties that they must comply

with this direction and attempt in good faith tach a settlement of their differences.

Costs are reserved.

G JWood
Member of the Employment Relations Authority



