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Employment Relationship Problem

Ms Ray submits she was unjustifiably dismissed ey former employer. To remedy her alleged
grievance she seeks lost remuneration and compemgairsuant to s.123 (1) (c) (i) of the Act.

The respondent denies it dismissed Ms Ray. Itlsrstted that Ms Ray resigned her employment.
She was given the opportunity to reconsider theigmation but after she affirmed her intention to
resign the respondent accepted it.

Background

The respondent is in the construction business. Miapaging Director, Mr McGovern spends a
good portion of his time on construction sites betalso spends about 30% of his working day in
the office

In August 2004 Ms Ray commenced employment withréspondent as a part-time office worker.
She was employed on Mondays and Tuesdays for 7uys Ip@r day. At the time her employment
ceased she was paid $14 per hour. This was Ms Rest €mployment back in the workforce after
a period where she had been raising her family.

It would be fair to describe Mr McGovern is a fosed person. Tasks are prioritised and managed
according to that priority. He is direct and busmdéke in his communication to the point of being
brusque if his concentration is interrupted. In Bioder 2005 Mr McGovern appointed Ms
Patterson-Gray to be Office Manager. It was hee rblereafter to manage staff and office
administration issues.
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It seems on the evidence that Ms Ray took perspiiliMcGovern’s direct and somewhat brusque
style of communication. She did not heed adviceemito avoid engaging Mr McGovern at
inappropriate times and in fact she had the tendeatonly to engage Mr McGovern but indeed to
confront him and argue the point over managemetisidas that were properly Mr McGovern'’s to
make e.g. the events pertaining to Ms Ray workirtperespondent’s construction site on Saturday
2 April 2005.

On this day it seems Ms Ray and her partner acdepeeinvitation of a subcontractor on one of Mr
McGovern’s building sites to undertake work théve.McGovern arrived at the site. He went about
the work that had brought him there. At some stdgeRay approached him and asked if he was
unhappy about her being there. Mr McGovern advisedias unhappy as she was not trained in site
safe procedures and was not appropriately kittedwotln safety gear. Ms Ray argued the point
regarding her capability and right to be on site.NitGovern disagreed and later told the contractor
that he was not to employ Ms Ray on any of hissdiecause of the health and safety implications.
Mr McGovern was very clear in his evidence aboet ithportance he places on workplace safety
and the fact that no one works on his sites unélthave undertaken training in safety procedures,
signed the appropriate documentation and have Izggmopriately kitted out for the work
undertaken. He is to be commended on his striendénce to safety and was entirely within his
rights to insist that no one work on his sites withthe necessary training and gear.

Ms Ray was still debating the matter on Monday 3JilAplbeit she did come to accept Mr
McGovern’s directions that she not work on anyisfdites.

Ms Ray did not work on Fridays but on Friday 8 Aghe went to the workplace to deliver a letter
she had written to Mr McGovern. In that letter MsyRraised grievances she had over Mr
McGovern’s treatment of her over the previous fewnths. She expressed her feelings (citing
examples) that hthad been treating her unfairly by putting her downd making comments that
have no justification in any workplaceShe said it had got to the stage that she &ikibus about
coming to work”.She described Mr McGovern’s manner as arrogantrade towards her unless
others were around. She concluded:

“I need to bring this to your attention by letteedause whenever | try to discuss this with you it
ends up with you belitting me even more. | hopertratter can be resolved sensibly and fairly and
await your comments”.

Mr McGovern was not at the office when Ms Ray daled the letter. She gave it to Ms Patterson-
Gray and advised she could read it. Ms Pattersay-Grought the letter to Mr McGovern’s
attention later that day. She advised him not akpo Ms Ray about the letter unless another
person was present. It was agreed Mr McGovern wioalkl at the letter over the weekend and that
he and Ms Patterson-Gray would meet with Ms Raglisouss it on Tuesday morning (which was
be the earliest time that Ms Patterson-Gray wowdabailable). A time was diarised on the
computer and Ms Ray was to be advised of the nggetirMonday.

Ms Ray came to work on Monday. Mr McGovern was @nésind she asked him if he had received
her letter. He advised he had. Unfortunately, MrGdeern commented on how busy he was and
that he had been lucky to find the letter. Ms Ragripreted this as Mr McGovern being dismissive
of her concerns. She asked if he would commenheretter. He advised he would not do so at this
stage but that there would be a meeting on Tuegdi@yn Ms Patterson-Gray was available. | find
Ms Ray told Mr McGovern she had been vomiting ia thornings before coming to work because
she was so stressed. She also told him she hadtddéeg medication for stress. Mr McGovern’s
evidence was that he was shocked to hear this,saRay's manner did not appear distraught when
she came to work.



Mr McGovern went about his work for the day. Theeersation with Mr McGovern regarding her
letter left Ms Ray feeling belittled and uncomfdata She said she felt unwell and had to get out of
the office before Mr McGovern returned. It is MsyRaposition that she telephoned Ms Patterson-
Gray to advise her of this. It was her evidence #h@ said she was leaving the office, locking up
and going to see her doctor. She admits Ms Pattéesay tried to talk her out of it and said she
would come to the office immediately to talk abguHowever, Ms Gray wanted to leave there and
then as she was upset and did not want to be affibe when Mr McGovern returned.

It is Ms Ray’s evidence that she rang Ms PatteSoay on Tuesday 12 and apologised for any
inconvenience caused by her departure the prevdaysand advised she was going to see her
doctor. She offered to help out with the monthlgamts if needed. Ms Ray went to see the doctor
and on Wednesday 13 April she rang Ms Pattersoy-@md said she was taking sick leave and that
she would be forwarding a medical certificate. Bistpoint she was advised by Ms Patterson-Gray
that the respondent considered she had resignetRayisaid told Ms Patterson-Gray that was not
the case and stated she would have given writtéoento Mr McGovern if she had resigned. That

day (at 16.48 pm) she faxed a note to the respasdgmg:

“I am writing to let you know that | am taking tweeeks stress leave. | will forward the doctors
letter as soon as | receive it”.

The same day the respondent, represented by M fattGray, faxed Ms Ray. Ms Patterson-Gray
went over her understanding of the events that fakén place over the previous two days
particularly the fact that the Ms Ray had been setVithat the employer had arranged a meeting to
address her concerns but that she had repeatédbedeto attend and had reiterated that she would
be leaving. Ms Patterson-Gray went on to state:

“On that basis we accepted that you would not barreng and have started making arrangements
to employ someone else”.

Ms Ray faxed her medical certificate on Wednesdbyfril and wrote to Mr McGovern the same
day. She traversed (from her perspective) the svationday 11 April, which led to her departure
from the workplace. She stated she had not quiehgoyment but had needed to leave to see her
doctor. The doctor had stated she was entitledréssleave and had provided her with a medical
certificate. She closed her letter:

“This is an issue about you as an employer treatimg unfairly and bullying me. | need to take
stress leave to consider my own health and aftervieks will then arrange a meeting to discuss
this problem and hopefully come to a satisfact@suit”.

It is Ms Ray’s evidence that she did not resign é@ployment but that she left the workplace
because she was upset and made plans to see larwlboc recommended that she take two weeks
stress leave and not do anything hasty.

Ms Patterson-Gray gave very different evidence. &id she was rung by Ms Ray on Monday
morning. Ms Ray was upset and told her that shecleséng the office and leaving and not coming
back. Ms Patterson-Gray asked Ms Ray to stay ¥errinutes and she would come in, make a cup
of tea and talk about the problem. Ms Ray replet Mr McGovern’s manner towards her would
not change and she reiterated she was leaving. fd\a discussion. Ms Ray said she had been to
the doctor and was on medication. She told Ms BatteGray that Mr McGovern had said he
would not discuss her letter. Ms Patterson-Grayeoted Ms Ray and said that it was on her advice
that he declined to discuss the letter there aed #nd that a meeting had been arranged to discuss
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the letter the next day at 11.30 am. Ms Ray rdierghat nothing would change and that she was
leaving. She took her personal possessions inguun coffee cup.

The next Ms Ray rang and apologised for the incomree she had caused. Ms Patterson-Gray
again tried to reassure Ms Ray that if she cantbedamlanned meeting matters could be resolved.
Ms Patterson-Gray said she would spend more tintleeabffice to support Ms Ray. Ms Ray again
said nothing would change and she was not comiok. [&he did however offer to help out with the
monthly accounts.

It was Ms Patterson-Gray'’s evidence that Ms Rayg the next morning (13 April) and said she had
been to the doctor and that he had told her ndbtanything rash and had told her to apply for two
weeks stress leave. Ms Patterson-Gray consideisdntticated that Ms Ray was attempting to
resile from her clear resignation and said so. Mg Responded that as she hadn’t given her
resignation in writing she had not left. Ms Patvex$ray said she would discuss the matter with Mr
McGovern. Mr McGovern’s evidence was that Ms PatierGray told him that Ms Ray was now
saying she hadn’t resigned. She told him that stoeexplained to Ms Rae her resignation had been
accepted and they were in the process of emplaytegp.

Ms Patterson-Gray said that when she received MsRate on the afternoon of 13 April (stating
that Ms Ray was taking two weeks stress leave)asigonded immediately by fax saying that on
Monday 11 April Ms Ray had twice said she was legvShe had refused to stay five minutes until
Ms Patterson-Gray could get to the office to discomatters with her. She had declined to come to
the meeting planned for 11.30 am on Tuesday 12| Apd on that day she had again refused to
come to the planned meeting. She had refused MerBat-Gray'’s offer to provide more support at
the office and reiterated that she was leaving. @& advised that on this basis her resignation had
been accepted and the company had commenced ttesprof replacing her. Ms Ray was invited
to meet with the respondent to discuss her grieeaata mutually acceptable time.

It was the evidence of Mr McGovern that it was appafrom Ms Ray’s letter of 14 April that she
was trying to rescind her resignation and was ufafsghoods to do so, saying that she had always
said she was going to the doctor. This was notangthe respondent felt in good faith they were
entitled to rely on her resignation. After takiregal advice they wrote to Ms Ray confirming her
resignation had been accepted on 13 April and emgaa cheque together with details of her final

pay.
It needs to be said too that Mr McGovern strongpids bullying Ms Ray. Ms Patterson-Gray too

gave evidence that the conduct complained of byRdyg is not the conduct of the Mr McGovern
she knows.

I ssuesto Be Decided
* Did Ms Ray resign?

» If she did was the respondent entitled to rely enresignation or did Ms Ray’s termination
amount to a dismissal?

* If Ms Ray was dismissed was that dismissal justiiaveighed objectively against what a
fair and reasonable employer would have done inthal circumstances at the time the
dismissal occurred? (S.103A).



Discussion and Findings

This has been a difficult matter to decide. Invang at my determination | have had regard to the
evidence, submissions of the parties and to retesase law.

Credibility

Taking the evidence overall it supports Ms PatteiGoay’s evidence as to the nature of her
telephone conversations with Ms Ray on th& ahd 12" of April. It is clear to me and | find

overall that Ms Ray did resign verbally on the™14nd she reiterated her resignation to Ms
Patterson-Gray on the morning of 12 April. Mrs Rlagn saw her doctor who advised her not to act
hastily and she decided to rescind her resignatimfiortunately she did not lay her cards on the
table with her employer and advise she had actstijhan an upset state and that after a period of
calm reflection she did not wish to resign. Had dbee so matters may have ended differently
because it is equally clear the respondent forrhedview that Ms Ray was lying when she said
from 13 April that she had not resigned. The evidgeis suggestive too that this influenced the
respondent’s thinking when it decided to confirnMe Ray that it had accepted her resignation.

Ms Ray was still holding out to the Authority thetie did not resign her employment and having
found otherwise Ms Ray’s position on this affects bredibility overall. Therefore, where there are
disputes in the evidence on matters pertinent te determination it is the evidence of the

respondent’s witnesses that | prefer.

Findings

| find that Mr McGovern is focussed and single-n@ddbusinessman. His habit is to prioritise
issues and deal with them in the order of impogahe assigns to the task before him. He
concentrates totally on the task at hand and fiindi$ficult to deal with interruptions and divesis
that cause him to change his focus. His commuicagtyle, particularly when he is concentrating
on the task in hand, is brusque.

Ms Ray who had only recently returned to the waakpl found Mr McGovern’'s style of
communication disconcerting. She tended to takeisonally and became anxious about her role
and standing in the workplace.

These difficulties were compounded in that neifhenson was prepared to listen to or accommodate
the other’'s needs — Mr McGovern’s need not to ligagad when he was busy and Ms Ray’s need
to have Mr McGovern listen to and respond to hemceons that his communication style was
upsetting her to the extent it was causing hereayand stress.

| find that matters came to a head between them theeevents of the weekend when Ms Ray and
her partner accepted an offer from a subcontratwomundertake work on Mr McGovern's
construction site. When Mr McGovern came to the $its Ray assessed correctly that he was
unhappy that she was there and approached him @bdrtMcGovern confirmed he was unhappy
and didn’t mince his words about the situation. wBes right in his concern about the health and
safety implications of Ms Ray and her partner bedngsite without the appropriate training and
gear and he was perfectly entitled to direct thag Ray not come on to his building sites.
Unfortunately, Ms Ray did not share his opinion aodight to debate it albeit it is clear she did
ultimately accept his direction that she was nawtok on his sites. More importantly, however, Mr
McGovern’s blunt communication over this incidenaswupsetting to Ms Ray. She attempted to
raise this with Mr McGovern when she left work dmetafternoon of Tuesday 5 April. Mr
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McGovern mistook her communication as an attempgtdnto again raise the issue of her being on
site that weekend. He said he had said all there tavasay about the issue and closed down the
conversation.

Ms Ray who was getting nowhere in raising the reahcern she had which related to Mr
McGovern’s style of communication then wrote thtéeleshe delivered to Ms Patterson-Gray on
Friday 8 April requesting her to put it in front @lir McGovern.

Mr McGovern and Ms Patterson-Gray discussed therleir McGovern agreed to consider it on
the weekend and they planned to hold a meeting M#HRay to address her concerns on Tuesday
12 April. Ms Ray was to be advised of this on Monda April.

| find that Ms Ray came to work in a heightenedestaf anxiety on the Monday morning. She
asked Mr McGovern if he had received her letterfddnnately, instead of communicating simply
that he had received and that it was proposeddcuds the letter with her on Tuesday morning
which was the earliest time Ms Patterson-Gray wdddavailable, Mr McGovern prefaced his
communicationswith Ms Ray that morning with statements that fes\a busy person and that he
had been lucky to find the letter. This was insg&vesiand Ms Ray interpreted Mr McGovern’s
statements as showing he was dismissive and ugcalbiout her concerns — concerns that were by
now so deeply held that her health was being negjgtiaffected. After Mr McGovern left the
office Ms Ray was at crisis point and determined wiould have to leave as nothing was going to
change. She communicated this to Ms Patterson-@rdyrefused all offers by Ms Patterson-Gray
to meet with her with a view to discussing and adding her concerns. | also find that Ms Ray was
at this stage in no condition to formulate a coased intention to resign and if the respondent had
relied on her communication at this stage it warédainly have run foul of the precedent case law
with requires that employers allow eobling off’ period before accepting a resignation given in
such circumstanceg@wuckland and Gisborne Amalgamated Society of Shopldyees etc (with
exceptions) IUOW v Marbeck Building Supplies L[i&®83] ACJ 357;Chicken and Food
Distributors (1990) Ltd v Central Clerical Worketéion [1991] 1 ERNZ 502; Boobyer v Good
Health Wanganui LtdWEC 3/94 UnreportedLittle Earth Ltd t/a Kiwi Hilton Backpackers v
Luxmoore AC 103/99 Unreported; Milburn v Waikato DHBA 49/04 Unreported.

When Ms Ray rang Ms Patterson-Gray the next morruhg Patterson-Gray again attempted to
persuade Ms Ray that her concerns could be resdiwte: attended the meeting set for that day.
She offered to provide support in the office on dags Ms Ray worked. Ms Ray, | find, reiterated
that she had left and was not coming back. If thate all there was to this story | would have
found that the respondent was entitled to accepRElss resignation at that time and hold her to it.

However, very shortly thereafter (within 24 houk43 Ray, having taken medical advice, advised
Ms Ray that she had not in fact resigned, thatwsaeted to take two weeks stress leave. Ms
Patterson-Gray replied that Ms Ray had resignedtarmalv looked like she wanted to take back her
resignation. She said she would talk to Mr McGovabout it. This indicates that while the
respondent believed Ms Ray’s had resigned aftemnd reiterated on the %2any decision to hold
Ms Ray to her resignation was not set in stonetljat point the company was exploring the option
of engaging a temp to do Ms Ray’s work).

After discussing the turn of events with Mr McGavetr was decided to write to Ms Ray advising
her resignation had been accepted. Ms Ray reptietediately reiterating that she hadn’t resigned
and repeating that she wanted to take two weeksleawve and then to return to discuss the issues

1| find that Mr McGovern did advise Ms Ray thereubbe a meeting to discuss the letter on Tues@aptil. This
is confirmed in Ms Ray’s letter to Mr McGovern of April “I asked again if you had any comments and you said
at this stage and will probably (sic) have a megtim Tuesday”.
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of concern with a view to resolution. The resporideak legal advice and decided it was entitled to
hold Ms Ray to her resignation. It confirmed thisi® April and with advice as to her final pay.

The difficulty |1 have with the employer’'s actions this case arise from a consideration of the
importance given (relative to earlier legislatido)the “relationship” between parties as opposed to
the strict economic and contractual terms of empleyt arrangements. The good faith provisions
of the Act give practical voice to the importanck relationshipsin employment and create
obligations which are the cornerstone of the 20@4. An particular, | am concerned with the
respondent’s actions after Ms Ray’s position (comitated on 14 April) cast doubt as to her real
intentions. In effect it was only 48 hours since $fad resigned in a crisis situation. Ms Ray’s
change of stance raised a doubt as to her reaitiots. Once that doubt was raised it was not open
to the respondent, Mr McGovern, to confirm the geation without an inquiry of the worker to
ascertain in his own mind the true state of affse@shad Ms Ray in fact resigned and if she hasl wa
it open to the respondent to hold her to it or &thdwer change of heart be allowed taking into
account all mattefs It would not have been unreasonable if, aftesinihquiry the employer had
weighed in its decision, to allow/not allow Ms Ray rescind her decision to resign, a belief
honestly held that she was not being honest withehgloyer. Equally that point may have been
overlooked if the respondent weighed in the mixt this Ray had been in such a state that an
extended period should have been allowed to ermiresal intention was manifest. A matter to be
weighed in arriving at the appropriate decision whees information given to the employer by Ms
Ray that she was so anxious/stressed that she amaising prior coming to work in the morning.
This and any medical information that may have @ewided in the course of a fair inquiry could
have persuaded the respondent that it would beafadr reasonable to have allowed a 48-hour
cooling off period as opposed to closing the door to Ms Ré&sr ahe reiterated her intention to
resign 24 hours after leaving the workplace.

That said Ms Ray greatly complicated the matteth{gopoint she herself did not act in good faith)

when she attempted to rescind her resignation @slishwithout laying her cards on the table and
recognising she had indeed indicated over two tiaatsshe was leaving but that now after a period
of calm reflection and medical advice she felt sheuld not be held to her statements given the
state she had been in and the fact she had notdi@eno see her doctor until Tuesday to obtain
medical advice and treatment.

Conclusion
To answer the questions above (p. 4) | conclude:

* Ms Ray did in fact resign on 11 April and she neited her resignation to Ms Patterson-
Gray on the morning of 12 April.

* Ms Ray was in such a state when she initially resiigthat it was not open to the respondent
to accept her resignation at once and it did nandy have been possible to have held Ms
Ray to her resignation after she reiterated heitipnson 12 April. The respondent began
making inquiries about temps that day but the maites not set in stone and when Ms Ray
put her stance in doubt (when she told Ms Patte@@@y on 12 April that she had not
resigned and that she needed to take sick leawgsiinot open to the respondent to confirm
the resignation without an inquiry of all the cincstances. Mr McGovern had only Ms
Patterson-Gray's version of events and prior tofioming the resignation he should have

% This is a different state of affairs to that whiwis led me to find (after an investigation) that Rhy did indeed resign
and that on 14 April she sought to rescind hegresdion — a fact she was not open about withéepandent. The
respondent, Mr McGovern, could not arrive at thetidf without first conducting an inquiry which ilucled inquiring

of the worker herself.
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undertaken an inquiry including an inquiry of therker, preferably taking into account all
of the issues raised and any relevant medical nmétion. Only then could have come to a
fair and reasonable decision as to whether ortneais open to him to hold Ms Ray to her
stated resignation.

Further, on the facts of this case | find a lorigeoling off’ should have been allowed. In all
probability, however, the fact that the respondeiteved Ms Ray was lying and attempting
to rescind her resignation and the fact the respoindid not agree with the concerns raised
by her in her letter to him of 8 April overly infmced the decision to hold her to her
resignation. The employer also got inappropriatelgked up on the matter as to whether or
not Ms Ray had said she had been to and/or wag goithe doctor. The evidence shows
Ms Ray advised Mr McGovern she was so stressedvalsevomiting before she came to
work and that she had seen her doctor and wasviegdreatment. In the circumstances of
her departure it would be entirely reasonable farRéy to seek further medical advice and
it would not unusual that she would have to waih@drs or so for an appointment.

» Given | have found that the respondent was notledtin all the circumstances to confirm
Ms Ray’s resignation | must find that Ms Ray wasntissed by the respondent. The absence
of a fair inquiry including an inquiry of the worke@nd a consideration of all relevant
matters is fatal to a finding the dismissal wadifiesl. Ms Ray was unjustifiably dismissed
and she has a personal grievance against her femmaoyer.

For the sake of completeness | do not find on thgesice before me that Mr McGovern bullied Ms
Ray. On occasion he was curt and abrupt in his camcations with her but it did not cross the
boundary between the type of conduct that was sidenate causing the worker unhappiness
(albeit | recognise it had a severe effect on Mg)Rabeing behaviour that was oppressive or
repudiatory in nature. His Honour, former Chief gadsoddard had this to say about such
situations. (This was case of claimed construdigenissal).

“For example, in this case there was evidence gilbgnworkers that Mrs Malcolm sometimes
snapped at them or spoke to them in a manner whahregarded as inappropriate. That evidence
if accepted, by itself, in the absence of any ef¢rnoé unfairness or oppressive conduct, is not
enough. The law does not compel parties to a cohtado more that perform it and it does not
require them to perform it politely, nor is this @b empowered to enforce courtesy in the
workplace, no matter how desirable in that envirenmthat quality undoubtedly iSNZ Woollen
Workers v Distinctive Knitwear NZ Ltf1990] ERNZ Sel Cas 791, 803.

Having said this Ms Ray had genuinely held conceammut Mr McGovern's style of
communication that needed to be discussed andvessbetween them.

Remedies

Contribution

S.124 of the Act dictates that | consider the extenvhich (if at all) the worker contributed tceth
events that gave rise to the personal grievance.

Ms Ray contributed to the events that gave rideetogrievance when she was not open with her
employer when she sought to rescind her resignatenlack of honesty in this respect influenced
the respondent’s decision to confirm her resigmaton balance | am setting Ms Ray’s contribution
at 30%.



L ost remuneration

In all the circumstances reimbursement of lost neenation should be limited to three months
pursuant to s.123 (1)(b). Ms Ray was paid one-wgee@tice. She is therefore to be reimbursed for
12 weeks lost remuneration ($2,520 gross) less 30%.

| direct the respondent to pay to the worker then si $1,764 gross as remuneration lost as a result
of her grievance.

Compensation pursuant to s. 123 (1) (c) (i) for humiliation, loss of dignity and injury to
feelings

If | were not setting contribution in this mattewbuld have awarded the worker the sum of $2,500.

Allowing for contribution of 30% | direct the respdent to pay to the worker the sum of $1,750.

Costs

Costs are reserved. The parties are directed émpttto resolve the question of costs between
them. If they cannot do so they are to file and/sesubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority



