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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] QBE Insurance (International) Limited (QBE) saysfiarmer employee Craig
Anderson breached his employment agreement, alkd seenpensatory damages and

penalties in respect of the breaches.

[2] The parties have jointly applied to have the entiratter removed to the
Employment Court under s 178 of the Employment fela Act 2000. They rely on

the following grounds as they appear in s 178:

@)...

(@) an important question of law is likely to aisn the matter other than
incidentally, and ...

(d) in all the circumstances the court shoultedmine the matter.

[3] This determination addresses the application fimonel.



Background

[4] Mr Anderson was until 4 March 2011 employed by QB& its General

Manager — Corporate and Specialist risks.

[5] QBE claims that in breach of express and/or impliexchs of his employment

agreement Mr Anderson:

()

(ii)

(iii)

(iv)

(V)

committed QBE to underwrite an extended wayrand
consumer protection insurance facility that MotaglNZ
Limited wished to offer to its customers;

committed QBE to this extended warranty policy winenhad
no actual or delegated authority to do so;

failed to ensure that details of the Motorplus Bxied
Warranty Policy were entered into QBE’s computestem or
reported in the usual way;

did not take all reasonable and prudent steps ¢sgenf a
competent underwriter to ensure that QBE received t
premium payments from the insurance broker (Herbert
Insurance Group Limited) in relation to the Motargpl
Extended Warranty Policy; and

took steps to cover his trail by deleting emailrespondence
and not creating a file, or not disclosing or hagdover the file

that was created for this particular business #eiien.

[6] QBE also alleges that Mr Anderson’s conduct bredde statutory good

faith obligation that he owed to it pursuant to af4he Employment Relations Act.

[7] QBE is claiming a loss in excess of $1.5 million agonsequence of the

alleged breaches of Mr Anderson’s employment dutiesng the sum of alleged

actual and anticipated claims that QBE is legailple to pay in relation to the

Extended Warranty Policy, less the premium incoeteived.

[8] Mr Anderson denies breaching the terms of his eympént agreement and/or

his statutory duty under s 4, and says that hendidcommit QBE to the extended



3
warranty facility in relation to the Motorplus busss. He says he reached an
agreement with Mr Herbert, of Herbert Insurancekbrs, to offer only mechanical
breakdown insurance on a ‘prior submit and sighlasis.

[9] Mr Anderson denies that QBE was ‘on risk’ to und@evthe policy and says
that no premiums were paid and no ‘closings’ warwipgled by Herbert Insurance in
relation to Motorplus.

[10] There are disputes over liability and quantum, esrdplex issues with respect

to causation of loss.

[11] Mr Anderson has a counterclaim against QBE overtvidalleged to be a
failure by QBE upon the termination of his employmt transfer ownership to him

of shares held on his behalf in an employee share p

Groundsfor removal

[12] The parties have identified the questions of laat @ire likely to arise in this

matter as:

(a) whether the actions of Mr Anderson resulted in Qigihg committed
to and placed ‘on risk’ in relation to the extendeatranty facility that
Herbert Insurance Group Limited were seeking toarsge for
Motorplus;

(b) the scope of the implied contractual duty of an leyge to exercise
due skill and care;

(c) the scope of s 4 of the Act in the context of ttase; and

(d) in relation to causation and remoteness of losgthér the subsequent
receivership and liquidation of Herbert Insuranceu® Limited broke
the chain of causation between Mr Anderson’s atletpeeach of
contract and the loss suffered.

[13] The parties have pointed further to the relevan€eineurance law in
identifying whether Mr Anderson’s actions or inacts created a legally binding and
enforceable contract of insurance, the legal sigamiice of the fact that the broker
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received the premiums, and whether this prevent ffom disclaiming the policies

for non-payment of premiums.

[14] Regarding causation of loss, Mr Anderson is allgghmat any loss QBE may
have suffered or will continue to suffer as a restihaving been committed to insure
the Motorplus business was not caused by his actonnactions but rather by the
failure of the broker to account for premium incowigained prior to the date on
which it was placed in receivership.

[15] Finally, the parties say that determining quantsrikely to be complicated.
[16] In addition the parties say there will be signifitdisputes of fact.

Deter mination

[17] | am satisfied from the above that the ground®detin by the parties exist.

[18] | therefore order the removal to the Employmenti€otithe entire matter for

hearing and determination.

R A Monaghan

Member of the Employment Relations Authority



