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PRELIMINARY DETERMINATION OF THE AUTHORITY

[1] This Preliminary Determination deals with an apgiicn by the applicant Mr Warwick Pyne
(“Mr Pyne”) to transfer proceedings to the Employin€ourt. The respondent ASB Bank Limited
(“the Bank”) also asks the Authority to make certarders in relation to documentary evidence.

[2] Mr Pyne asks the Authority to investigate a numbércontended personal grievances
including unjustifiable disadvantage, discriminaticsexual harassment, unjustifiable dismissal
together with certain specified breach of contidatims. The essence of Mr Pyne’s employment
relationship problem is an alleged constructivaniésal. In all, Mr Pyne claims compensatory
relief in the total sum of $290,000.00 and exempldamages in the sum of $30,000.00.
Additionally he claims penalties of $10,000.00 espect of each of the alleged breaches of
contract.

[8] A claim of constructive dismissal is not a complexoceeding although frequently

evidentially complicated. The legal enquiry is ddficult however. In my view, the complexity of

these proceedings as may be suggested by the stdateiproblem is more apparent than real.
Constructive dismissal is a routine claim in the thuity though more often than not,

unsuccessfully. The factual enquiry required dredrelevant legal principles are well settled.

The application for transfer of proceedings

[4] Mr Pyne raises two grounds in seeking transfehefgdroceedings. First he says there is an
important question of law arising other than inciddly. The question posed is whether the Bank
breached or has been a party to breaches of thenlasving sections 9 and/or 13 of the Fair

Trading Act 1986. Secondly, it is said that theece& of such a nature and such urgency that the
public interest indicates it be removed immediatelghe Court. That is said because if there is a
breach of the Fair Trading Act 1986 any person Wwas suffered loss or damage may then claim
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against the Barlk It is further said that there would be a vemgé&number of investors who may
have potential claims and there is a time limit foinging any such claifisand that the public
needs to know urgently if unlawful conduct by orighee major trading banks has taken place. Itis
said too, that there may also be an impact on kB other employee investment advisers.

An important question of law?

[5] Mr Pyne says he was forced to act unlawfully nebieach of sections 9 and/or 13 of the Fair
Trading Act 1986 and/or unethically and that he w@assequently forced to resign as a result. He
alleges the Bank’s disclosure statement he provideuis clients did not adequately disclose his
commission rates. He alleges that he was requimstiucted and directed to perform his work in

an unlawful and/or unethical manner. Mr Mitchelyes that that question is a question of law. |
am not persuaded that it is.

[6] There is no question of law arising as to whetherd has been a breach of sections 9 and/or
13(b) of the Fair Trading Act 1986. The legal aggtion of sections 9 and 13 of the Fair Trading
Act 1986 are well settled. Whether the Bank adtetireach of the Fair Trading Act 1986 is a
factual enquiry to be decided by the applicatiorfawits to the stated law. The matter is one of
factual application and not a question of law. Paghority is capable of making that factual
assessment in investigating Mr Pyne’s employmelatiomship problem. | conclude therefore
there is no question of law. The further questbwhether that question of law is an important one
does not fall to be decided.

[7] Inany event, in my view the answer to the quesaiteged is incidental to the overall enquiry
the Authority conducts. The Authority in investigg the alleged constructive dismissal is
concerned with what the Bank required of Mr Pyné ahether those requirements were in breach
of the terms of Mr Pyne’s employment agreementergv the said disclosure statement is contrary
to the provisions of the Fair Trading Act 1986, whaatters for the Authority’s purposes is what
the Bank required, instructed and directed Mr Pime&lo and then whether such requirements,
instructions or directions were contrary to coninatduties the Bank owed to Mr Pyne. | conclude
therefore that the alleged question not being atipreof law, will arise only incidentally.

Urgency and the public interest

[8] It is submitted that the case is of such a natmet such urgency that the public interest
requires it be removed to the Court.

[9] As concerns public interest, | am aware of the stéjp Pyne has taken to place the issue
relating to the Fair Trading Act 1986 in the pubdieena. | would expect that persons affected
would have taken steps to seek redress as a cédhke publicity. |1 was not advised of any action
by regulatory bodies or institutions in relatiornthe issue.

[10] The Authority’s task is to assist the parties teolee an employment relationship problem.
Other interests arising out of breaches of the Feading Act 1986 are properly and legitimately
pursued in other forums and legal institutions. e Thatter is not primarily the focus of the
Authority’s attention. My investigation of Mr Pylseemployment relationship problem is confined
only to the relevant employment issues. It hasther focus. That being so, it cannot be said that
there is a public interest in the case.

! Section 43(2) Fair Trading Act 1986.
2 Section 43(5) Fair Trading Act 1986.
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[11] As | understand it, Mr Pyne alleges there is somgency arising out of a concern for the
limitation period for potential litigants — i.e iestors who have suffered loss. | was not madeeawar
of any potential litigation arising out of the n&ttMr Pyne alleges. | am not persuaded that
evidentially there is any public interest in thetteaand nor is there any urgency arising out.of it

[12] As for the concerns raised for the Bank’s other legge investment advisers, | am advised
by Counsel and | accept that the Bank has takeropppte steps such that those interests are not
relevant for present purposes.

Deter mination

[13] | am not persuaded that the statutory criteria len met and nor am | of the opinion that in
the circumstances the Court should determine thigeemaAccordinglyl decline to exercise my
discretion to order theremoval of the matter to the Employment Court.

Other Orders

[14] The respondent has sought certain orders in raléi@ocumentary information. The matter
was resolved by agreement with the assistanceurfssb.

[15] Until further order of the Authority, by consenistnow ordered that:-

(i) The applicant (by himself or his agents) istr@sed from using or disclosing
documents the property of the respondent, excepcoordance with the following
terms:-

(@ The applicant is permitted to use and disclsseh documents for the sole
purpose of briefing his witnesses and presentirsgdaise in the Authority or
Court, except that he may disclose the said doctsmrtenthe regulatory bodies
listed in the Notice of Opposition dated 21 Febyu2d05 at paragraph 4.1 - 4.4;

(b) The applicant is to provide to the Authoritydahe respondent a list of the names
of the witnesses to whom disclosure is proposed ianctlation to each witness,
the document(s) that are to be disclosed and tlewamce of the witnesses’
evidence to those document(s).

(i) Before any witness is shown any document(g) pnoperty of the respondent, or their
contents are disclosed:-

(@) the witness must first agree in writing notutse or disclose the document(s) or
their contents to any person apart from the parthesr representatives, and any
member or employee of the Authority; &

(b) the Authority had determined that the witnessgglence is likely to be relevant
and that disclosure to the witness is needed.



Costs

If costs are sought, they are reserved.

L P Robinson
Member of Employment Relations Authority



