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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Raj Meghana bahen Pravinsinh was introduced byeadrto Amrik Singh
whilst living in Auckland in or about 2010. Mr §h advised Ms Pravinsinh that he
had businesses in Blenheim and may be appointitigeifiuture. He advised her that
there were plenty of opportunities for managemebs jin Blenheim which was an
area in which she had a qualification. Ms Pravingiave her curriculum vitae to Mr
Singh and was subsequently contacted by him andedithat there was a position
available as an office manager in vineyard conitigah Blenheim.

[2] Ms Pravinsinh received a written letter of offer fppointment as an Office
Manager with Savvy Contracting 2008 Limited stagtion 10 May 2010 for a two
year period. Attached to the letter of offer wasvitten individual employment
agreement which Ms Pravinsinh signed on 10 May 20$%avvy Contracting 2008
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Limited (Savvy Contracting) carried on a contragtiousiness for vineyards in the

Marlborough area.

[3] Ms Pravinsinh applied for and obtained a work pemiih Savvy Contracting
that enabled her to work as an office managerHtat tcompany in Blenheim for a
period of six months. Ms Pravinsinh also appliedresidency. She was assisted in
her applications by Mr Singh. The sole directoSalsvy Contracting was at the time
of Ms Pravinsinh’s employment Sukhjinder Cheemareéent search of the company

register provides that the sole director is nowl Baswinder.

[4] Ms Pravinsinh believed that Mr Singh, although adtirector of the business
but a shareholder, in effect controlled the busneShe described Mr Cheema as

directorin name only.

[5] Ms Pravinsinh did not experience any issues forfitst few weeks of her

employment. In June 2010 she said that Mr Singhateled that she repay to him
most of her wages leaving her with only enoughdweec expenses. Ms Pravinsinh
said that Mr Singh threatened her that if she diddo this he would revoke her work
permit and there would be an impact on her resiglapplication. He spoke to her at

the same time about the difficult financial sitoatfacing the company.

[6] Ms Pravinsinh says that from June 2010 following tpayment into her

account of her wages Mr Singh would demand thatpstyehim money and that this

was an ongoing matter. Ms Pravinsinh said that a&fich a request by Mr Singh she
would leave the office and go to an automatic tetlechine, withdraw cash and give
the withdrawn amount of cash to Mr Singh. Ms Prawih said that she realised that
she would have no proof of these payments asithe &e@ash withdrawal as shown in
her bank statements and with that in mind aske®&Mgh to provide a bank account

for her to make the payments into.

[7] On two occasions Ms Pravinsinh deposited money amcaccount that she
says Mr Singh gave her. Ms Pravinsinh understdad the account was that of
another employee and understood that the empldyare gaid Mr Singh the amount

deposited. Mr Singh however usually requestedphginents be in cash.

[8] Ms Pravinsinh says that for a period between 9 ez 2010 and 24 March
2011 she was not paid any wages at all, notwitkdgtgnthat she continued to work.

She said that when she asked for her wages shldabkat her partner could support
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her. Ms Pravinsinh says that her employment endesh Mr Singh took the keys to
the office off her and advised her the company masing offices but did not tell her

where to.

[9] Ms Pravinsinh described her employment relationgingblem as not having
been paid her wages but her remedies includedira && compensation for the way
she was treated. It was agreed following discussiwith Ms Pravinsinh and
Ms Moses that the remedies sought were reimburseofie@my monies owed, interest

on that amount together with reimbursement of iivegffee.

[10] Savvy Contracting has taken no steps in relaticimisomatter. | am satisfied
that the statement of problem, notice of directitated 2 September 2011 and the
investigation meeting notice was served at thesteggd office which is the same as
the address for service of Savvy Contracting. Mssé&s confirmed to the Authority
in writing that she had attended to such servicéghe$e documents. There was no

explanation received as to why there was no appearay the company.

[11] In the circumstances the Authority proceeded uctierse 12 of Schedule 2 of
the Employment Relations Act 2000 with its inveatign and heard evidence from

Ms Pravinsinh.
Thelssues

[12] The issues for the Authority to determine are:

Did Ms Pravinsinh pay money to Mr Singh from herges, and if so,

how much?

. Is Ms Pravinsinh owed wages for the period betw@&8&ecember 2010
and 24 March 20117

. If it is found on the balance of probabilities thhas Pravinsinh did pay
money from her wages to Mr Singh, then did Mr Sihglre or was he
held out as having authority to demand payment fMsnPravinsinh

by Savvy Contracting ?

. If it is found that he did have authority then howich money is owed

to Ms Pravinsinh and should there be interest agchodh this sum?
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Did Ms Pravinsinh pay money to Mr Singh from her wages, and if so, how much?

[13] Ms Pravinsinh provided copies of statements from lbenk account from
2 June 2010 to 2 May 2011. Each bank statemergSavdahe period of one month.
There were limited transactions recorded for eaontm Ms Pravinsinh confirmed
that she initially operated two accounts when gheexd her employment but at the
material time was only operating one bank accowmd a Westpac Easy Access
Account. Ms Pravinsinh was paid her wages eaclk wgelirect credit.

[14] | went through each of the bank statements withPkés/insinh, questioning
her carefully on the types of transactions thatwhe relying on to support payment
of money to Mr Singh. Ms Pravinsinh accepted g could not be sure about some
of the smaller cash withdrawals and whether she gaeney from those withdrawals
to Mr Singh. | have not therefore taken those casthdrawals into account.
Ms Pravinsinh could recall a limited number of othéthdrawals for smaller amounts
because she said she used those sums under iessutom Mr Singh to pay other
employees when there was shortfall in their paysient

[15] Ms Pravinsinh said that Mr Singh allowed her togkabout $100 or so of her
wages to pay necessary bills but that she was &ghéa pay him the balance in her
account. She said that he knew when she had mmetause he knew when she had
been paid. Ms Pravinsinh said that she paid Mglsiout of fear that he would carry
out his threat to revoke her work visa by advidimg Department of Immigration that
he did not need her any more. She was also coetatrout the impact of that on her

application for residency and therefore went alatith Mr Singh’s requests.

[16] | shall set out below the transactions that weldext from each of the bank

statements provided.
2 Juneto 2 July 2010

[17] The bank statement for this period shows the diceetliting of five wage
payments from Savvy Contracting in the combined som $3,271.45 net.
Ms Pravinsinh said that she paid cash in varyinguats to Mr Singh. The statement
records a withdrawal of cash from an automatietathachine on 15 June 2010 for
$800. Ms Pravinsinh says that she paid that amoustr Singh. 15 June 2010 was a
date following two wage payments to her by Savvyit@acting and after the sum of
$800 was withdrawn there was a balance in Ms Psavirs account of $18.58.
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[18] After the third payment of wages the bank statemestords a cash
withdrawal on 22 June 2010 for $640 that Ms Pramimsays she paid to Mr Singh.
Following that withdrawal there is a balance in dteount of $2.41.

[19] After the fourth wage payment there is a furtheshcavithdrawal of $600 on
29 June 2010, a sum that Ms Pravinsinh says shketpa¥ir Singh. Following that
withdrawal there is a balance in the account of $25

[20] After the fifth deposit of wages during this peribts Pravinsinh transferred
the sum of $600 to her partner. She said thatdsh¢his to protect her money as
much as she could from Mr Singh. The bank statémlearly records this transfer as
a payment to her partner referring to his nameerd@hs no other cash withdrawal
after this payment shown in the statement.

[21] The total amount of cash that Ms Pravinsinh sagspstid to Mr Singh for this
period is $2,040.00.

2 July to 2 August 2010

[22] The bank statements for this period show four paymef wages from Savvy
Contracting in the combined sum of $2,581.16 it Pravinsinh says that after the
two wage payments on 8 and 15 July 2010 she wasiatasd by Mr Singh to make
payment to other employees who had a shortfahair twvages and for this reason she
withdrew cash in the sums of $60 on 16 July and0$d2 21 July. Ms Pravinsinh
says that she then withdrew a further cash amaou®8@0 on 21 July 2010 and paid
that sum to Mr Singh.

[23] There was a further transfer of funds by Ms Pramimgo her partner on
23 July following her wage payment on 22 July andeeso balance reflected as a

result in the account.

[24] The total amount of cash that Ms Pravinsinh sayd Hhe either paid to
employees on the instruction of Mr Singh or to Mingh himself for this period is
$980.

2 August 2010 to 2 September 2010

[25] The bank statement for this period shows five wpggments from Savvy

Contracting in the combined sums of $3,267.45 né#ls Pravinsinh says that
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following the payment of wages to her on 5 Augudi@ she withdrew a cash sum
from an automatic teller machine at the instructdérMr Singh in the sum of $400
and paid that sum to him. There were then tworothegge deposits on 12 and 19
August 2010 before Ms Pravinsinh says she wasuicistlt by Mr Singh to make a
further cash payment to him and duly did on 20 A1@®010 in the sum of $640.

[26] A further payment of wages was then direct credited her account on

26 August before she says she was instructed tee matkurther cash payment to
Mr Singh that she duly did by withdrawing $460 orsdptember and paying that to
him. That left a balance in the account of $1&&®re a further wage payment was

made on 2 September leaving a closing balanceG#.98.

[27] Ms Pravinsinh says that the total amounts of caahghe paid to Mr Singh for
this period is $1,500.

2 September to 1 October 2010

[28] The bank statement for this period shows four wesgements in the combined
sum of $2,611.16 net.

[29] Before the first payment of wages there is a cagidnawal from a automatic
teller machine on the statement of $740. Ms Peninsays that this sum was paid to
Mr Singh after he requested she pay him. A balavee then left in the account of
$0.46. There were then two further payments ofesagn 9 and 16 September 2010

and no other transactions for that period.

[30] On 20 September 2010 Ms Pravinsinh says that MytSagain asked her for
money. This time Ms Pravinsinh said that she retpaea bank account in which to
deposit the money so that she could have proof tabat was going on. The
transaction type as shown in the bank statemewefesred to as “BP” a bill payment.
Alongside the transaction it records the othenypast“Amrik Singh” and refers to the
transaction particulars as “salary one time payfmemis Pravinsinh says that she
deposited $1,3000 into the account number Mr Sgegre her. That is confirmed by
the bank statement. She said that it transpireéticount number was that of another
employee and that that employee then gave the mn®yr Singh. Ms Pravinsinh
said that other employees at the vineyard werefrightened to come forward with
issues they had with their employment and/or tgeugher in her claim.
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[31] On 23 September and 30 September 2010 there wertuttiher payments of
wages. Ms Pravinsinh says that she was again b8iMyh to pay money to him and
she paid him a sum in cash that the statement shewdgthdrawn on 30 September
2010 of $500. As at 1 October 2010 there was sirgobalance in the account of
$429.36.

[32] The total amount Ms Pravinsinh says that she pai&igh over this period
is $2,540.

1 October to 2 November 2010

[33] The bank statement for this period shows four paymef wages in the
combined sum of $2,714.48 net.

[34] Before the first of the wage payments on 7 Oct@dfsd0 Ms Pravinsinh says
that she paid to Mr Singh at his request on 6 Gatabcash sum of $400 leaving a

balance in the account of $0.36.

[35] Following the wage payment on 7 October 2010 MsiRsinh said that she
again asked for a bank account to deposit money witen Mr Singh requested
payments. She said that she was given anotherogeg$ account whose name is
recorded on the bank statementHaspal Sngh. The statement shows a payment into
his account on 11 October 2010 of $500. Ms Pravinsaid that she was aware that
the employee then gave the money to Mr Amrik Sinlyts Pravinsinh says that after
a further wage payment on 14 October 2010 at Mgi8srequest she paid him $500
cash on 15 October 2010 and $300 cash on 18 Oc2ii€)r. After wage payments
on 22 October and 29 October 2010 Ms Pravinsink fagt she withdrew a further
$500 cash and paid this sum to Mr Singh on 29 @et@0910. This left a closing

balance in the account of $771.09.

[36] The total amount Ms Pravinsinh says she paid Mgli®iover this period is
$2,200.

2 November to 2 December 2010

[37] The bank statement for this period shows three paysnof wages in the
combined sum of $2,035.86 net. Ms Pravinsinh #agsbetween the payment of the

wages on 4 November and the next payment of wagdd dNovember 2010 she paid
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Mr Singh two cash payments. The first was a sui®5®0 on 4 November 2010 and

the second a sum of $500 on 5 November 2010.

[38] The bank statement then shows a further creditingrages of 11 and 25
November. Ms Pravinsinh says that as requestédrt§ingh she withdrew $800 and
paid this to him on 26 November 2010. This left Rfavinsinh with a balance in her
account of $353 but her account was then crediffdavfurther payment of wages of
$678.62 on 2 December 2010.

[39] The total amount of cash that Ms Pravinsinh sagspsid to Mr Singh over
this period is $1,800.

2 December to 31 December 2010

[40] The bank statement for this period shows one paywfenages in the sum of
$678.62 on 9 December 2010. Ms Pravinsinh sayoth& December at Mr Singh’s
request she withdrew cash amounts from her acdoutite respective amounts of
$100, $160 and $320 and paid these sums to thnee employees who were owed
money by the company. Ms Pravinsinh says that stie received her wages on
9 December 2010 she then paid Mr Singh a further asi he requested of $420 cash.
Ms Pravinsinh says that although she carried orkwgrfor Savvy Contracting she

did not receive any other payment of wages untiM2dch 2011.

[41] The total amount of money that Ms Pravinsinh sdyst she paid to other
employees at the instruction of Mr Singh or to Ntigh over this period is $1,000.

31 December 2010 to 2 March 2011

[42] The two bank statements provided for this periaafiom that no money came
into or out of Ms Pravinsinh’s account. This isnsistent with Ms Pravinsinh’s
evidence that she was not paid for this periodoaljihn she said that she carried on

working.

[43] During the Authority’s investigation meeting Ms Piresinh referred to
sending emails during this period requesting wadessked for these to be supplied
to the Authority and they were duly supplied aftee end of the investigation
meeting. The first email is dated 18 Februaryl28fd was sent to Adam Sangha

and Mr Singh. Ms Pravinsinh says in that em&ill] | am waiting for my salary so
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whats you up to, | can say | amtired to say you guys often. If you want to do anything

than | have to do something, | fed it | amlike beggar in front you.

[44] There was no response provided to that email. kwiRsinh sent other

emails to both Mr Cheema and Mr Singh.

[45] | have read the emails carefully although found keguage used to be
somewhat confusing. It is clear from the emaiks tds Pravinsinh is asking for her
wages to be paid and refers to three weeks whewabeot paid in December 2010

and there is reference to weeks in February 2011.

[46] The emails are consistent with Ms Pravinsinh’s baogounts that support no
direct crediting of her wages between 9 Decemb&02thd 24 March 2011, a period
of 14 weeks. Ms Pravinsinh advised that she w&g alvle to exist without payment
for this period by relying on her partner’s incomeam left unclear however about
the month of January as it is not referred to eémmails. | would have expected there
to have been reference to that month as Decemblesgeifically been referred to in
the February email. | do not therefore includeniy calculation of unpaid wages the
month of January but reserve leave for furtherrmfation to be provided within the
next two weeks if payment was not made for that tmori accept though that there
was no payment of wages for three weeks in Dece2(biH0d, four weeks in February
and the first three weeks of March 2011. Thattistal of ten weeks.

[47] Ms Pravinsinh’s annual salary was $42,640. Grasskly payments therefore
were $820 gross. For a period of 10 weeks thezetbe gross salary owing to
Ms Pravinsinh is $820 x 10 = $8,200 gross. Leaveeserved for Ms Pravinsinh to
provide further information if wages remained umpfair January 2011.

2 March 2011 to 1 April 2011

[48] Wages were paid on 24 and 31 March 2011 duringoi®d in the combined
sum of $1,357.24. Ms Pravinsinh says that on 3tcM2011 after the second wage
payment was made Mr Singh again asked her to payntoney and she withdrew a

sum of $600 from an automatic teller machine anegdhat sum to him.

[49] The total amount Ms Pravinsinh says that she pai&idgh during this period
was $600.
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1 April 2011 to 2 May 2011

[50] Ms Pravinsinh was paid wages for this period on [&ilA 14 April and
21 April in the combined sum of $2,035.86.

[51] She says that after the first of the wage depasité April Mr Singh asked
again that she pay him money and she withdrew aaghpaid him $600 on 6 April
2011 and then a further $560 on 8 April 2011. Tafsa balance in her account of
$6.93.

[52] Following the next payment of wages of 14 April 20s Pravinsinh said

that she was again asked for money by Mr Singhpaid him the sum of $500 on
18 April 2011 leaving the balance in her accoun$®63. Ms Pravinsinh says that
after the final wage payment she was asked by MglSto pay cash to him and paid
him a further sum of $600 on 28 April 2011. Thaaswthe last amount that
Ms Pravinsinh says she paid Mr Singh and she dideuaeive any further payment

from the company for wages.

[53] The total amount that Ms Pravinsinh says that shé pir Singh during this
period is $2,260.

Conclusion

[54] This is an unusual case. The Authority needs tsdbisfied on the balance of
probabilities that the payments were made to Migiby Ms Pravinsinh. | am

satisfied having heard the evidence that Ms Pravinglaced a lot of importance on
her work permit and particularly her residency agtion. She expressed that in
terms of the residency application she did not viartte deprived of the benefit of all

her hard work with Savvy Contracting.

[55] There is a pattern in the bank statements that dapport Ms Pravinsinh

withdrawing similar sums of money after wages badn deposited. The amounts
withdrawn do appear to have some bearing on wieab#thance is in her account and
that is consistent with her evidence. There i® @lsme support for the payments
being made from the deposits into the two bank atisoparticularly the one referring
to Mr Singh. There was no other apparent explandior the deposits. There is
support also found in an email sent on 28 Febr@@fyi to Mr Cheema, Mr Singh and
Mr Sangha by Ms Pravinsinh. This email followedarning letter by the company
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accusing Ms Pravinsinh, amongst other matters|awkinailing the company. In the
email Ms Pravinsinh denies that and sayisthe company management blackmail me,
torcher me many times.

[56] | found Ms Pravinsinh to be a credible withess.e 8fadily conceded that she
could not recall the reason for the smaller withdts of cash. Ms Pravinish knew
that Mr Singh’s request for payment of her wages waawful but she felt, | accept

because of matters relating to residency, thabsheved she had to keep paying him.
Consistent with knowledge that the demands werawinl, after her employment

ended she went to the Police and went again dferstatement of problem was
lodged with the Authority. Ms Pravinsinh confirmstie provided a statement to
them. Ms Pravinsinh said that the matter was oosicered a criminal matter by the

Police.

[57] | am satisfied on the balance of probabilities hgvineard the evidence that
Ms Pravinsinh did pay money from her wages to Mig8iin the sums | have set out
because of his threats.

[58] | find that the amount Ms Pravinsinh paid to Mr @irover the course of her

employment was $14,920.

[59] I have found that Savvy Contracting failed to pag Rtavinsinh wages for a
period of 10 weeks between 9 December 2010 and &¢#R011. She is owed for
that period the sum of $8,200 gross. | have restlwave for Ms Pravinsinh to return
to the Authority within two weeks if there is fugthinformation about non payment

of wages for January 2011.

[60] There is no issue that the company is liable fgmpent of the unpaid wages.
The Authority however needs to be satisfied intretato Mr Singh he was held out
by Savvy Contracting as having authority on itsdieto demand repayment of part
or most of Ms Pravinsinh’'s wages. If not then Msvhsinh’'s action would be

against Mr Singh personally and her employer waowltdbe liable for his actions.

Did Mr Singh have or was he held out as having authority to demand payment from
Ms Pravinsinh by Savwy Contracting?

[61] | carefully questioned Ms Pravinsinh about thisuéss | am satisfied firstly
that Mr Singh was held out by Savvy Contractingpamg in a position of authority

within the company and someone who had consideradodrol over the business.
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Ms Pravinsinh said that she recalled him havingnggsion to sign off on employee
payments. Mr Singh was the person who spoke td&’Msinsinh about the business
and advised her that there was a position for Ms.Pravinsinh included Mr Singh in

any communication she had with the company.

[62] | accept Ms Pravinsinh’s evidence as more likegnthot that Mr Cheema, the
sole director, had direct knowledge that she wasgbasked to pay a large percentage
of her wages back to Mr Singh. She said that anesoccasions when Mr Cheema
was in the office he would tell her that Mr Singlared her to pay him money.
Ms Pravinsinh described Mr Cheemakaswing everything about what took place. |
find that is more likely than not in this case. Bingh was held out by the company
as having apparent authority to demand the repalyneénmoney from Ms
Pravinsinh’s wages including demanding money toec@ther employee’s shortfalls

in wages.

[63] In conclusion then | am satisfied that Savvy Cating held Mr Singh out as
a person who had considerable control and authowtthin the company.
Furthermore | find that the sole director at matetime Mr Cheema was aware that
Mr Singh requested money and was being paid mogeyldPravinsinh from her

wages and he was held out as having the authordginand that money.

[64] | find therefore that Savvy Contracting 2008 LtdMs Pravinsinh’s employer
is liable to reimburse money paid to Mr Singh by Rfavinsinh from her wages

following threats in relation to her work permitcaresidency application.
What is owed to Ms Pravinsinh?

[65] Ms Pravinsinh is owed the sum of $8200 gross baimgpid wages for a ten
week period. Leave is reserved for Ms Pravinsmineturn to the Authority within

two weeks if wages are owing for January 2011.

[66] | order Savvy Contracting 2008 Limited to pay toj Rdeghana bahen
Pravinsinh the sum of $8200 net being monies owedripaid wages.

[67] Ms Pravinsinh is owed the sum of $14,920 beingntioeey she was required

to pay back to the company from her net wages.



13
[68] | order Savvy Contracting 2008 Limited to pay tg Rdeghana Bahen
Pravinsinh the sum of $14,920 without deduction.

I nterest

[69] | find that Ms Pravinsinh is entitled to interest the combined gross and net
amounts set out above of $23,120 at the rate pibescunder s.87(3) of the Judicature
Act 1908 being 5 % per annum from the date thatgedings were lodged with the
Authority on 15 July 2011 to the date of payment.

Costs

[70] Ms Pravinsinh is entitled to be reimbursed with filarg fee of $71.56 and |
so order.

Helen Doyle
Member of the Employment Relations Authority



