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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant claims that she was an employeeeofabpondent. She alleges she was unjustifiably
dismissed from her employment on 2 June 2005. reedy her alleged grievance the applicant
seeks lost remuneration and compensation pursoant23 (1) (c) (i).

Originally it was the respondent’s position that #pplicant was not an employee. However, in its
legal submissions the respondent conceded thecapplivas an employee and that the dismissal of
the employee was “procedurally flawed”. It is howewsubmitted, that if the applicant is entitled to
any compensation for lost earnings and/or hurtramdiliation then at best such entitlement should
be minimal and once the issue of the employee’s imtaken into account, then such entitlement
should be reduced to zero.

Note: The background to this matter has been preparegliamce on the evidence given at the
investigation meeting held on 11 April 2006. At tHese of the meeting counsel for the applicant
sought to introduce new evidence that would shaw te respondent dismissed the applicant from
a new job she planned to commence in June 2005hantherefore the applicant was entitled to
several months of lost remuneration. Such a awaudwequire me to find first that the

respondent was acting as the director of the cognfiaat Ms Phillips had an agreement to work for
in the future. | said | would consider the mattierareceiving submissions from counsel for the
applicant on this point.

In the event, this triggered a flurry of submissi@md uninvited briefs from both parties to this
matter — much of which contradicted the evideneemiby witnesses under oath at the
investigation meeting. | have advised the partisulld not reconvene the investigation meeting. |
find that the evidence given at the investigatiaetmg is the more reliable account of the facts in
this matter.



Background

The respondent 646 Victoria (Hamilton) Ltd (646)rnighe business of owning and operating a
building which is set up as serviced offices whach rented by business tenants on a month by
month basis or for longer periods by agreement.

In April 2005 the respondent had the need for apgonist. Ms Phillips was asked at short notice
by a friend of hers, Jim Findlay (who provided agating services to 646 Victoria (Hamilton) Ltd),

if she could help out on a temporary basis. Ondi&kary she went to see Mr Hunt (Director and
Manager of 646). She was shown around the offindglze job was explained to her. The position
involved reception and other duties for the respondompany and the incumbent was to act as a
receptionist for the clients who leased officethia building. The position was offered to Ms

Phillips and she accepted it. The evidence reubatsthe terms of engagement were unclear to say
the least. The parties did not even agree on afgiay.

However, later that week there was a discussiond®t Ms Phillips, Mr Hunt and Mr Findlay and

it was agreed Ms Phillips would be paid $700 peekv@nd that she would pay her own tax. The
evidence discloses Ms Phillips worked Monday ta&yifor an average of 9 -10 hours per day. She
had no business interests outside of her job asthetiregistered for GST. The respondent had
invoices prepared showing Ms Phillips invoicing berployer. They were prepared by the
respondent for internal accounting reasons onlth@ut input from Ms Phillips). Ms Phillips
remuneration was direct credited to her bank adcoun

| find too, that within a week or two the partiesdragreed that Ms Phillips would undertake the
reception role on a permanent basis.

There is a plot within a plot with this story. Tegbplot involves a business called GDR Holdings
Ltd. This was a business set up to sell franchisaesreal estate business called Green Door. The
Manager of this business was John Drake and th@a@oyran from a small office at the premises
of 646. The evidence discloses however that ttegiogiship between GDR Holdings Ltd and 646
was much closer than that of landlord and tenadtiaeffect it seems that 646 was funding the
start up of GDR Holdings Ltd on g@fomise™ that 646 would reap rentals from providing the
business premises for new franchises sold andéwesh the profits of the sales of the franchises.
In her role as receptionist with 646 Ms Phillippyided some services to Mr Drake. It is also the
case that in May 2005 a Ms Mowat was employed bykétke to undertake accounting work for
GDR Holdings Ltd.

On April 30 2005 Ms Phillips saw an advertisemeamtthe position of Office Manager,
Morrinsville with GDR Holdings Ltd. By this timet would be fair to say, Ms Phillips was
disillusioned with Mr Hunt. She went to see Mr Deadnd asked if she could apply for the Office
Manager’s position. Mr Drake said he would consgath Mr Hunt. (Mr Hunt was funding Green
Door). Mr Drake came back to Ms Phillips and adgiber she could have the job when the
Morrinsville office of Green Door Real Estate opeénk was expected to open at the end of June.
An agreement was reached between Mr Drake and MgpPlthat she would continue to work
with 646 until Green Door opened its Morrinsvillgice and she would then take the Office
Manager’s job there.

Mindful of Ms Phillips arrangements with Mr Drakdy Hunt became concerned that the
relationship between 646 and Ms Phillips had néeen formalised. It was Mr Hunt’s position that

! No written business agreement was executed bettheemo companies.
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he does not employ people. He engages people aractsfor services. Mr Hunt made
arrangements for Ms Phillips to be presented witbraract document in the nature of a contract
for services. Ms Phillips said she was not keesida this contract but was told she would have to.
She did not seek advice on it and said she thduglats an employment contract. Ms Phillips
signed this document on 27 May 2005.

| note, however, that earlier in the relationship Rhillips had been looking for a mortgage. She
sought to obtain confirmation of her employmentifr646 to present in support of her application
for a mortgage. She prepared a letter to that effdat letter, on 646 letterhead, was signed by Mr
Drake for Mr Hunt. It confirmed Ms Phillips emplogmt with 646 with effect from 13 April 2005.

On the morning of 2 June a series of events l&ds@hillips relationship with 646 being
terminated by Mr Hunt. That morning there was atingebetween Mr Hunt, Ms Phillips, Ms
Mowat and Mr Findlay (who arrived sometime aftex theeting started). At around lunchtime Mr
Hunt said something that annoyed Ms Phillips arelssiid she’d had enough and she left the
meeting and left the office. As Ms Phillips lefetbffice Ms Mowat joined her. She had apparently
walked out of the meeting with Mr Hunt as well.

The two women had lunch and decided (about 3pnmgtton to work. They had, in the interim,
been in touch with Mr Drake who advised that thegudd take the remainder of the day off and
return the next day. However, they decided to retawork.

After they returned to work they were advised bgther employee, Sharon that Mr Hunt wished to
seem them individually. They advised that if Mr Hwanted to see them he had to see them
together. They went to the Board Room and met MitliHunt. Ms Phillips and Mr Hunt gave
widely different evidence about what was said at theeting but the end result was that Ms
Phillips’ employment (and that of Ms Mowat) wasaatend.

Before she left the premises Ms Phillips went ® 3ehn Drake, the Manager of GDR Holdings

Ltd. She asked him if Mr Hunt could fire her frohetGreen Door job as well. Mr Drake told her
“yes he can because he is paying”. Ms Phillips v is that she went back to Mr Hunt and asked
him when he wanted them to leave and he said “nbl@"told her “collect your things and leave”.

| ssues to be decided
Was applicant an employee?
Was the applicant dismissed? And;

If the applicant was dismissed was that dismissslfjed having regard to the test for justificatio
found in s.103A of the Act?

103A Test of justification

For the purposes of section 103(1) (a) and (b),gbestion of whether a dismissal or an
action was justifiable must be determined, on gedlve basis, by considering whether the
employer’s actions, and how the employer actedewsdrat a fair and reasonable employer
would have done in all the circumstances at the tine dismissal or action occurred.



Discussion and Findings

The respondent has in its closing submissions c®ttthat the applicant was an employee.
Nevertheless for the sake of certainty | find, gpy the statutory tests and applicable case law
(seeBryson v Three Foot Six LWC 31/03 and SCCIV 24/04/05), that Ms Phillips was
unquestionably an employee of the respondent 64@Na (Hamilton) Ltd. The tests, which now
apply in determining the nature of the relationdigpween principals and persons who provide
services, call for an examination of tteal nature of the relationship and were designed doess
situations such as this where employers seek ¢aravent their obligations as employers to
persons providing services where the circumstaottdse engagement point to a contract of service
in all but name. An examination and determinatibthe real nature of the relationship also has
implications for the deduction of PAYE from incoraarned and payment of those monies to IRD.
The evidence shows that avoiding this obligatiomsislf a motivation for Mr Hunt in his practise of
not engaging persons on contracts of service.

In his written evidence Mr Hunt stated that he hatlbeen happy that Ms Phillips and Ms Mowat
had walked out of the meeting on 2 June. He satdas he was unhappy with her conduct he told
her, after her return to the office in the aftenmohhat he no longer required her assistance.

In his oral evidence Mr Hunt submitted he neveduserds of dismissal to Ms Phillips but that he
took the view that it was obvious she did not wartte there and that he explored this with her (at
the meeting that afternoon) and that it was Mslipkilvho demanded to know if she was
dismissed.

| find this suggestion that Ms Phillips found héfseit of a job and on the footpath of her own
volition to be ludicrous and I find Ms Phillips waammarily dismissed by Mr Hunt without any
attempt by him to put to her any concerns he haditaer conduct in leaving the meeting that
morning (or any of the other concerns he alludeat the investigation meetirfg)r to hear her out
in response.

This dismissal falls well short of the conduct ampéoyer is required to show to meet the objective
standard of justification set out in s. 103A of thet

Deter mination
Ms Phillips was an employee of 646 Victoria (Haomlf Ltd. She was summarily dismissed from

her employment on 2 June 2005. The dismissal wasstifired and she has a personal grievance
against her former employer.

Remedies

Ms Phillips is entitled to remedies in the matter

L ost Remuneration

Setting remedies under this head has been somemmalicated by the fact that Ms Phillips was
both an employee of 646 at the time of her disrhissd an person intending to work in relation to

the agreement reached with John Drake, the mawéger GDR Holdings, that she would take up a
position with that company when it opened in Magvitle. When she was dismissed from her

2 Including the fact Ms Phillips had an annoying gand that he had seen her and Ms Mowat havimngfeecthat
morning and wondered why he was paying her $700vpek.
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position with 646 Victoria Hamilton Ltd she alsstder prospective position with GDR Holdings
Ltd.

It is submitted for the applicant, that | shoulddfithat Mr Hunt was acting in the capacity of a
director of GDR Holdings Ltd and he dismissed ment her prospective position with that
company at the same time as he dismissed her feonqdsition with 646.

Were | to make such a finding it would be at oddth whe facts. In the first place Mr Hunt is not
and was not a director of GDR Holdings Ltd. Furtih@vas not Mr Hunt that dismissed Ms Phillips
from her position with GDR Holdings Ltd. It was Ndrake. | find, that after Ms Phillips was
dismissed by Mr Hunt, she went to Mr Drake and dskéhis meant she was dismissed from her
job with Green Door (the trading name of GDR Hotin Mr Drake confirmed she was dismissed
from the Green Door job because it was Mr Hunt wias paying the bills. The fact that Mr Hunt
was paying the bills undoubtedly meant he had mifgsggnt influence over the operations of GDR
Holdings Ltd but that did not make him a directbtiat company and he had neither actual nor
apparent authority to act for that company. | amficaed in this finding by the fact that Ms
Phillips entered into the relationship with GDR Hiolgs as a result of discussions and agreement
reached with Mr Drake and it was Mr Drake that &haed to for advice as to the standing of her
employment contract with GDR Holdings Ltd after stes dismissed from her employment with
646.

It was also submitted for the applicant that, attime the applicant was dismissed from 646, there
was no confirmed employment agreement with GDR HgkslLtd. This submission too is at odds
with the facts. While | accept the terms had narbinalised there had been an offer and
acceptance of a position with Green Door with sight certainty as to terms - the role, the logatio
and the range of remuneration expected - to comstihe making of a contract of service. Ms
Phillips was from the time she reached agreemetht Mr Drake early in May 2005 a “person
intending to work” with Green Door. The parties wenly waiting for the Morrinsville office of
Green Door to open and Ms Phillips would have takgemployment with that company.
Unfortunately the parties did not settle on theceés#art date for the new position albeit bothipart
knew the commencement of Green Door’s operatiomdamninsville was imminent.

The respondent submits that the Morrinsville offdé€sreen Door was expected to open from 24
June and that therefore Ms Phillips has only I@sti&ys pay as a result of her grievance.

The evidence also shows that by the time Green Pammenced its operations the position in
guestion had evolved into a position in Te Aroha.efmployment agreement with another person
was signed on 16 June with a commencement datdwufy2005.

The best | can make of the evidence is that Mdip$iilhad her employment continued with 646,
would have left that employment to take up her to@siwith Green Door sometime between 24
June and 7 July 2006.

For the purposes of setting lost remunerationimriatter | find that Ms Phillips employment with
646 would have finished on or about 30 June 20@5l@st remuneration in this matter is set on this
basis. If Ms Phillips has any cause of action belythrat date it lies with GDR Holdings Ltd.

Prior to setting lost remuneration | have givenutlat to the employer’s submissions the applicant
contributed to the events that gave rise to h&vgnce and that as a result lost remuneration g¢houl
be reduced to zero (s.124).
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The facts of this case show Ms Phillips was suliget summary dismissal without a vestige of a
fair inquiry or reasonable treatment. The respohtas not established there was any basis to
dismiss Ms Phillips and neither on the facts ofrttater could her sudden departure from the
meeting on 2 June have justified dismissal (if thas the real reason for the dismissal).

In all the circumstances of this case | find theme no grounds to reduce the remedies to which Ms
Phillips is entitled by reason of contribution cer Ipart.

| therefore direct the respondent 646 Victoria (Hamilton) Ltd to pay to Ms Phillips 4 weeks pay in
the sum of $2800 grossto reimburse her for remuneration lost asa result of her grievance.

Any adjustments to be made arising from the faat ks Phillips obtained a benefit after her
dismissal is a matter to be addressed between Mgp#hnd the social agency involved.

Compensation under s.123 (1) (c) (i)
The employment was for a short period and this dolver have been a long term relationship. In
the end however Ms Phillips was subjected to acatr@nd summary dismissal. The applicant gave

evidence that it “knocked the stuffing out of her”.

In all the circumstances | direct the respondent to pay to the applicant the sum of $5000 net
under thishead.

Costs
Costs are reserved. The parties are directed émnpttto resolve the question of costs between

them. If they cannot do so they are to file and/eseubmissions on the subject and the matter will
be determined

Janet Scott
Member of the Employment Relations Authority



