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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] Tracey Pateman says her former employer, Siemeagy§iservices Limited (“Siemens”),
unjustifiably and constructively dismissed her.erBens says Ms Pateman resigned following a
disagreement, in circumstances not amounting tinatouctive dismissal.

[2] Ms Pateman also sought the payment of a bonusasthevas owed to her. That matter was
resolved during the investigation meeting by Siesngffering to make the payment sought, without
acknowledging liability. Accordingly | take it rfarther.

Ms Pateman resigns

[3] At the relevant time in July 2004, Ms Pateman wapleyed as a member of Siemens’
SENDS team. The SENDS team despatched faultmesmangency repair jobs when faults were
reported on clients’ electricity networks. Fatiraasniqi was the team leader. Ms Krasniqi
reported to Andrew Ovenden, who was employed asaéss improvement manager.

[4] As part of his duties Mr Ovenden had been workirit) whe SENDS team on a project basis
for some 2-3 months. Among other things, he haatiled from client feedback that repairs of
higher priority faults (ie emergencies despatchgdhe SENDS team) were not being escalated to
the extent they could have been. In order to addiieis and other matters he was attempting to
introduce a new system under which SENDS despatatidrmore than simply despatch jobs as
they came in, rather they were to manage jobs iecireely from receipt to closure (or from ‘end to
end’). As part of this they were to limit the numiad jobs in a faultman’s queue to 3 and not add
more until existing jobs were dealt with, and tdlder up with faultmen on jobs outstanding for
more than 24 hours with no status updates. Tostagsiidentifying the latter, all relevant
outstanding jobs were displayed on a large plasmmees in the SENDS office.
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[5] Mr Ovenden recognised the new system would requithange of behaviour on the part of
the SENDS team and the faultmen. Overall, howawerhad reasons for introducing the changes,
and Ms Pateman was aware of them. She also sadnslerstood the objectives.

[6] The incident which led immediately to Ms Patemam@signation occurred on Thursday 22
July 2004. At the start of work that morning Mr &wlen went into the SENDS office and noticed
the plasma screen was not turned on. He askedri&snli to turn it on, which she did. It showed
4 jobs outstanding for more than 24 hours, two biclv were outstanding for more than 48 hours.
He queried this.

[7] Ms Pateman had already started working on cleahrgobs. She explained that she was
waiting for codes she needed from the faultmen eored in order to close the jobs in the despatch
system. She could not obtain the codes immedidtetyause the faultmen were likely to be asleep
following their completion of a standby shift. eéhxplained, too, that she had put the jobs in the
standby manager’s (Barry McDonald’s) tray to chape She felt Mr Ovenden took no notice of
her explanation and was treating the matter adekpatchers’ responsibility.

[8] Mr Ovenden and Ms Krasniqgi understood the problerbe that Ms Pateman did not accept
that the SENDS team could or should follow up ushed jobs. Whether or not the discussion
began with reference to closure codes only, MsrRatedid have a wider concern about whether
the SENDS team had the resources to follow up ba o the way Mr Ovenden required. She did
not believe it did, and believed the SENDS team l[dvaweed another person if follow up duties

were to be added to a despatcher’s duties. Stressed that concern.

[9] Disagreement about the system Mr Ovenden was ditegnip implement escalated to the
point where either Mr Ovenden said something lik@me on girl let’s take this somewhere else’
(his version) or ‘you listen to me young girl, thésthe way it is going to be, we need to take this
outside’ (Ms Pateman’s version). In papers filedgupport of the present application, Ms Pateman
referred to Mr Ovenden’s making comments in a ‘peas and demeaning’ way and suggesting he
did not wish to hear what she had to say. Wheské@ her to identify the comments of concern she
relied specifically on the exchange | have justaagf as well as more generally on her view that by
his attitude Mr Ovenden indicated he did not wisihéar what she had to say.

[10] Since none of the company’s meeting rooms was fveePateman, Ms Krasniqi, and Mr

Ovenden went to the cafeteria to discuss the mhaftdrer. Mr McDonald, who had arrived at work

towards the end of the discussion, joined themwal$ early in the morning, but a few other staff
members were also present in the cafeteria.

[11] In the course of the resumed discussion, Ms Paterased her concerns again. The
discussion became heated on both sides. It fodussenvhether more staff would be needed if
despatchers were to be as proactive as Mr Overadpnred. The disagreement on that point was
not resolved. Mr Pateman also raised her condeontaholding unallocated jobs when faultmen
already had 3 jobs in their queue. She believeirttade it look as if the jobs were not under
action, and attracted complaints from clients. Hasvediscussion at the investigation meeting
revealed that relevant client complaints came fgarticular individuals from one client company,
and Mr Ovenden had liaised with that client abbetnew system. Ms Pateman acknowledged the
source of the complaints, and was aware Mr Ovehddrapproached the client concerned.

[12] During the conversation in the cafeteria Ms Patefefirshe was receiving a dressing down,

and again that she was not being listened to. IShthe cafeteria and went to speak to the human
resources manager at the time, Roni McLenaghan.PdMeman said at the investigation meeting
that she told Ms McLenaghan about ‘what had hapieared that she wanted to complain about the
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way Mr Ovenden had spoken to her. According to Régeman, Ms McLenaghan said Ms
Pateman’s treatment was unacceptable. Ms McLenadjdarot give evidence.

[13] Later that morning Mr Ovenden sought a further mngetin a meeting room which had
become available by then. He wanted to resolvednker discussion. Ms Krasnigi approached Ms
Pateman about the meeting, but Ms Pateman did isbtter meet without her colleague or a person
from HR as a representative. Ms Krasniqi did thatk that was appropriate. Instead she and Ms
Pateman went for a walk, during which Ms Krasnigught to explain again the direction Mr
Ovenden was taking and Ms Pateman repeated heradidagreement. Ms Pateman said at the
investigation meeting that she told Ms Krasnmné. Don’t come back to me to fix it when it gogsong’

It was common ground that Ms Pateman told Ms Kstie would resign.

[14] However Ms Pateman also said in evidence she hiadewaded to resign at that point, and it
was probably the next day when the decision wasem&he said she decided Mr Ovenden and Ms
Krasniqi would not listen to her opinions on th@ming of the SENDS centre and it was probably
easier for them if she was not there. Furtheh#s, tl understand the disagreement of 22 July was
not the first of its kind.

[15] The written notice of resignation was contained ietter to Ms Krasniqi dated 21 July 2004.
It said:

“Due to the way the SENDS department is now beiranaged | find the department to be an unpleasant
environment to work in due to the current lack @magement knowledge in regards to faults dispatch.

Therefore | submit two week notice (resignatiomnirSENDS effective 21 July ...”

[16] Mr Ovenden’s own work at SENDS ended on Fridayd$.JThereafter Kevin McGrath, the
general manager — northern operations, took oweditect management of the emergency services
group. Ms Krasnigi passed Ms Pateman’s resignaetter to Mr McGrath, and he sought a
meeting with Ms Pateman on Monday 26 July.

[17] Mr McGrath said he considered Ms Pateman a goocatipe, and that was why on 26 July
he asked her to reconsider her resignation. &gy was that, under the circumstances she could
not work in the SENDS centre. It was common grotivat the tension in the SENDS team was
mentioned, that the possibility of another positwas touched on but there was no vacancy, and
that by agreement Ms Pateman did not work the n@nmperiod of her notice.

Wasthereadismissal?

[18] In order for Ms Pateman’s resignation to amourd tismissal, Ms Pateman must show she
resigned because of a breach of her employmentagrm, in circumstances where resignation was
a reasonably foreseeable result of the breach.

[19] | accept Mr Ovenden was not as calm as he showeé baen when dealing with Ms
Pateman’s questioning of the instructions he wasmgiting to give about the new despatch
procedures. It is likely he became exasperatedbagdn to lose his temper. | also accept, as did
he, that the cafeteria was not a good choice ofi@dar the resumption of the discussion about the
procedures.

[20] At the same time Ms Pateman was able to, and dydeaher points and did not remain calm
herself. | do not accept she was not listenedatthrer many of her points had probably been raised
before and incorporated matters that were congsidereaddressed, albeit not in the way Ms
Pateman thought they should be.
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[21] While she was entitled to express her disagreeméhtthe new procedures, she was not
entitled to expect her points would be acceptedienEif she was right in her criticisms, Mr
Ovenden had the responsibility for the successituré of the system and he expressly accepted as
much. Again, even if Ms Pateman was right, astiheager in charge Mr Ovenden was entitled to
require that the new procedures be followed. Witiikre was profound disagreement about their
application, the associated instructions were witiie scope of Mr Ovenden’s right to manage.
Finally Siemens recognised the impact of the chamge¢hat Mr Ovenden was attempting to work
with clients and faultmen, as well as the despatelfff, in order to achieve associated changes in
behaviour. However this did not make any diffeeete Ms Pateman’s views.

[22] It is clear that Ms Pateman did not accept thatQwenden was entitled to implement the

procedures he did, or that she was obliged to m¢hem. She had a dim view of them, and was
unwilling to assist in their implementation. Indeghe made her contempt for Mr Ovenden clear in
the way she expressed her letter of resignatiod, Mn Ovenden’s competence was even more
strongly attacked in the investigation meetinghaflkind of attack was beside the point given that
nothing in it supported any breach of the employnagmeement on Siemens’ part.

[23] It is unfortunate that Ms Pateman’s employment dnae it did, particularly as she was a
valued employee and was given an opportunity té offiand return to her employment. Overall,
however, she was unable and unwilling to work ia ey she was being asked to. There were
irreconcilable differences between the parties,lkamn not persuaded there was any breach of the
employment agreement sufficient to found a conolusthat resignation was a reasonably
foreseeable result.

[24] Accordingly | conclude there was no dismissal. WNateman does not have a personal
grievance.

Costs

[25] Costs are reserved. If the parties are unableedchr agreement on the matter they may
approach the Authority for a determination of it.

R A Monaghan
Member, Employment Relations Authority



