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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

The applicant, Mr Gordon Parker, was employed &gchen hand. There is a dispute about the
identity of his employer. The applicant believes Michael Colosimo was the employer. Mr
Colosimo says he was not the employer and thayFafar Limited trading as the Kingsley Jones
is the employer. Mr Parker says he is owed wageks teoliday pay and that he has been
unjustifiably dismissed. Taffy’s Bar Limited andrMolosimo says that all monies due have been
paid, that the dismissal was justifiable and waghengrounds of redundancy and that any other
monies owing are the responsibility of Mr Kingslégnes, who was the manager of the Kingsley
Jones pub. There are currently proceedings inHigh Court involving Messrs Colosimo and
Kingsley Jones.

The Employment of Mr Parker

Mr Colosimo owns a number of bars and restauranfBauranga. Mrs Chris Wade, Mr Parker’'s
mother, had a conversation with Mr Colosimo abdw possibility of employment for her son.
She asked him whether he had any work availabéynof his businesses for her son. He told her
he had a lot of positions at his new venture, theg&ley Jones, and that Mr Parker was to contact
Mr Peter Ward at the Kingsley Jones. Mr Ward & itienager of the Imbibe Bar and Restaurant,
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another of Mr Colosimo’s businesses. She told Mio€imo about her son and his credentials and
got the impression that her son had a job.

Acting on the information conveyed to him by histher after her conversation with Mr Colosimo,

Mr Parker went to the Kingsley Jones, saw Mr Wardrked in the kitchen for most of the day and
was told he had a job at the end of the day. Npl@yment contract was given to Mr Parker at that
stage.

Mr Harvey told me that neither he nor Mr Colosimreet staff and that even if they had wanted to
it was not their prerogative as it was Mr Kingslignes’ pub and it was up to him to hire staff.
Clearly, Mr Parker was hired well before Mr Kinggl@ones arrived in Tauranga to manage the
business.

He did not receive a contract until some weeks lateen Mr Kingsley Jones and his partner, Ms
Elsa Evans arrived. The employment agreement doesnention Taffy’s Bar Limited. It is
headed “Michael Colosimo Group of Companies”. Untleat heading is a list of bars and
restaurants and at the bottom are the words “Iddali Employment Agreement”. Not one of these
bars or restaurants cites the limited liability ga@any which runs that enterprise. Clause 1.5 of the
IEA reads:

This individual employment agreement shall applyht employer and the employee who
sign the agreement.

Neither of the respondents was able to producepg abthe employment agreement sigimdhe
employer. Ms Evans did not identify Taffy’s Bamtited to Mr Parker as the employer and said
she took all the employment agreements to Mr ColoS office for him to sign. At the very end
of the document are the cryptic words:

The establishment names mean’s (sic) all the astabénts that are owned or part owned
by Michael Colosimo.

The copy of the contract supplied to me was madslbParker before he returned it to Ms Evans.
It bears his signature and no signature on belfidtfeoemployer. Ms Evans said she had no office
at the Kinglsey Jones and that she took the papkraw a daily basis to the office above the
Amphora, an establishment named on the employnggaement. She took all the contracts to that
office.

Section 65 (2) (a) (i) Employment Relations Act @Qf@rovides that an individual employment
agreement must include the names of the employg@em@ployer concerned. It is readily apparent
that the vague, one size fits all contract givenMo Parker does not satisfy the statutory
requirements. Taffy’s Bar Ltd is not named ate¢hployer.

Relationship Between Mr Colosimo and Mr Kingslends

Taffy’s Bar Limited was incorporated in March 2084 the vehicle for running the Kingsley Jones
tavern. Mr Kinglsey Jones and Ms Evans were toagarnthe bar. The directors are Mr John
Harvey and Mr Michael Colosimo. The shareholdergaffy’s Bar Ltd are One Red Dot Limited,
of which Messrs Colosimo and Harvey are directang] in which Mr Harvey holds shares. One of
the other shareholders is Arabba Investments Ligho¢h Mr Colosimo is the director. A third of
the shares in Taffy’'s Bar Ltd were to be transiére the Garnfach Trust which comprised Mr
Kingsley Jones and Mr lan Duff, an accountant. Kirgsley Jones was also to be made a director.
Mr Colosimo said the paperwork to effect this had Ibeen done but the intention was there. Mr
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Kingsley Jones said it was only after his relattopsvith Mr Colosimo soured that he learned that
he was not a director and did not appear as alsbldes on the Companies Register.

The two directors, Mr Colosimo and Mr Harvey, fodhtbe view that the bar was not being run at a
profit and Mr Colosimo wanted to terminate the agement with Mr Kingsley Jones.

On 4 November 2004 Mr Colosimo and Mr Kingsley Johad a telephone conversation. At that
stage it was verbally agreed that Mr Colosimo wdalgt out Mr Kingsley Jones. What is disputed
is what, if any, arrangements were made aboutttfé & the Kingsley Jones. Mr Colosimo told
me that there had been an agreement that Mr Kingslees would leave the pub on 14 November
and that he would tell the staff on 5 November ttheir employment was to cease as of 14
November. Mr Kingsley Jones denied that there beh any discussion about staffing matters at
all and said that he had not agreed to give natiaedundancy. | accept his evidence and | find
that no notice of redundancy was given to Mr Parker

Mr Kingsley Jones said he and Ms Evans had decliedwould leave that weekend. They would
simply hand over the bar and say nothing aboutiftemstances. He did not agree to tell the staff
the bar was closing and that their employment washing. From his perspective, the fact that he
as a director and shareholder was leaving did regmthat the Kingsley Jones could not continue
to trade. Mr Colosimo said he told Mr Kingsley éerto tell the staff that Mr Kinglsey Jones was
going to finish and that if the bar re-opened tffscould reapply for their jobs. Mr Kingsley Jm
disputes that anything was said about reapplyimgdies. He said his understanding was that Mr
Colosimo was going to manage and rename the pulh@saw it as Mr Colosimo’s responsibility
to deal with the staff. Despite this view, | fitlsat Mr Kingsley Jones and Ms Evans adopted a
compassionate approach to the staff and tried the&io best for them in difficult circumstances.

The day after the phone conversation Mr Kingsleye3ochanged his mind about agreeing to the
buy-out. This was because part of the settlemadtideen an agreement about confidentiality and
a number of people had approached him about thgskeg Jones closing down. He assumed,
therefore, that the agreement had been breached.

Mr Kingsley Jones said he did not know how Mr Cotus organised the accounts or where the
funds to pay wages came from and that Mr Colosiasbfhll control of the wages.

On 14 November Mr Colosimo told me he had instithe bank not to honour any cheques in the
name of Taffy’s Bar. Staff were unable to be pditbwever, during the week of 14 November the
Kingsley Jones continued to trade. In some ingsstaff in financial need were paid out of the
till. A note was made of these transactions byBvans.

Termination of Employment

Mr Parker said that on 15 November, which was bremal pay day, Mr Kingsley Jones said he had
had some differences with Mr Colosimo and askedtmwdrestaff wanted to continue working,
assuring them that they would be paid by their enygl.

Mr Kingsley Jones said he had been advised thttvetaild be paid if they continued to work for
the same employer. He said he decided to keemg¢radhe was also, so he believed- a director,
and it was not up to Mr Colosimo to call the shots.

Mr Parker was rostered to work on 15 November fest0pm, on 16 November from10am-5pm,
on 19 November from 5pm-3am, similarly on 20 Noveménd from 10am to either 4 or 5pm on
21 November, and from 5-10pm on 22 November.



Mr Parker turned up about an hour early for work26nNovember. Mr Harvey was present. Mr
Harvey told him they were working on a skeletorffstad to go away and come back the following
Wednesday at 1pm for a meeting with Mr Colosimor Rarker said he did not recognize any of
the staff who were working there at the time he twen He said the pub seemed to be open. The
door was open and there was someone behind theMraHarvey said they were not open to the
public until 7pm. Mr Parker said he was suspiciabeut what was happening but agreed to do as
Mr Harvey said.

Ms Evans said she handed the keys over on 20 Nexetodir Harvey. Mr Harvey said he was at
the premises cleaning up after Mr Kinglsey Jonesem$ome staff arrived asking for their wages.
He said he told them he did not know when the momeyld be available but that he would know
following week. He said he did not tell anyonectoime to a meeting the following Wednesday. He
said Mr Colosimo did not deal with staff and didt hike to be involved with staffing issues.
However, a meeting agenda dated 15 September g@kes staff and employment rules as items
for discussion by Mr Colosimo.

| find that Mr Harvey did tell Mr Parker that he sveo return on the Wednesday for a meeting with
Mr Colosimo. Mr Harvey said he was under the imlpren that the existing staff were not
working. He said some staff from another restauvate cleaning the pub. Mr Parker said it was
still open and serving and he wondered why he wasghere working. Mr Parker said Mr Harvey
said there were financial problems. Mr Harveywiid tell Mr Parker that his employment had been
terminated although he was, he said, privy to tmpgrted instruction given by Mr Colosimo to Mr
Kingsley Jones to give the staff notice.

Wednesday 24 November 2004

At 1.00 pm on Wednesday 24 November Mr Parker dhdrcstaff turned up at the Kingsley Jones
for the meeting with Mr Colosimo. He said peopdel imixed views and understandings about what
was happening. Some seemed to believe that empldyhad been terminated but he wanted to
know what was happening as he liked his job andedé&o work.

The Kingsley Jones signs had been taken down. Wéamtered the bar a woman named Ezra was
present. He knew her as the Duty Manager for TeaalSuspects, another enterprise of Mr
Colosimo’s. When Ezra was told about the meetiitg WMr Colosimo she said she knew nothing
about it. Ms Jessica Harris, a Bar Manager aKihgsley Jones, then asked to phone Mr Colosimo
who apparently told her he was not coming in. MidSimo then spoke to Ezra and shortly
afterwards the police arrived. The police toldfstiaey were trespassing and asked then to leave
the premises and move down the road, which they didlo not believe that this meeting was
spontaneous, as alleged by Mr Colosimo. It hadrildoeen pre-arranged by Messrs Harvey and
Colosimo. Not only Mr Parker but a number of ote&ff turned up for the meeting and there was
clearly an expectation that Mr Colosimo would besant.

When | asked Mr Colosimo why, when he receivedphene call from Ezra, he did not go to the
pub, he blustered, said he was busy, he was aeingehe was out of Tauranga. Mrs Wade told
me he was in Tauranga and | accept her evidenaskeld why he had not contacted Mr Harvey to
get him to go and talk to the staff. His responas they were trespassing and ruining the business,
thereby accepting that the business was stilligadalthough it had been renamed The Cornerstone.
That does not make it a new legal identity. Td ta¢ police to evict people, who were still
employees, and were there to ascertain when ttegesy to which they were legally entitled, would
be paid, is a gross overreaction. Given thatrteeting had been arranged it is particularly
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appalling. It was a gross breach of the relatignand trust and confidence. It was not the action
of an employer acting in good faith.

Identity of the Employer

The onus of proving that Mr Colosimo was the emetayests on the applicant on the balanc
probabilities. | need to resolve the issue of whigspondent is the employer on the facts prese
McManus v University of Otagd985] ACJ 219jnspector of Awards & Agreements v Ngati /
Trust[1988] NZILR 806;NZ Insurance etc IUOW v Parsons & Hobdell (t/a Timurance Centre)
[1988] NZILR 547 andNZ Building Trades Union v Dallimor§l991] 1 ERNZ 252.

In Mehta v Elliot (Labour Inspector]2003] 1 ERNZ 451it was held thathe identity of the
employer was to be determined as at the outséteoétployment. If it changed during the course
of the employment, there needed to be mutual agreeto that change. The question to be asked
was who would an independent, but knowledgeablsemier taking an objective view, have said
was the employer when the employment commencea. Cidurt inMehtaheld that although other
employees hired later in 2000 had employment agee&nwith Exotiga Ltd, the Tribunal had
correctly decided that Mr Sheikh had been emplggdonally by the appellant.

In the Tribunal it had been found that although tifye0 Ltd existed during the period of
Sheikh's employment, thereag/nothing when he commenced work to indicatertothe existenc
of Exotiga Ltd, or indeed any other entity than Miehta, as his employer. The Tribu
determined that in the absence of anything to tmérary Mr Sheikh was entitled to assume tha
person he had dealt with was his employer.

The circumstances of Mr Parker's employment arg genilar. Although he did not deal directly
with Mr Colosimo, his mother did so and reported dealings to her son. It was at Mr Colosimo’s
suggestion that Mr Parker went to what Mr Colosihanl described to Mrs Wade as “his new
venture” to get work. Although Mr Colosimo did npersonally tell him he had the job Mr
Colosimo came into the bar several times and oasien asked Mr Parker how things were going.

Mr Parker said the contract referred to Mr Colosand he assumed he was the employer. There
was no mention in the contract of an entity calledfy’s Bar Ltd. Nor was there any reference on
the payslips to that entity.

Given the statutory obligation to make it clear wihe employer is Mr Colosimo cannot hide
behind an inadequate document and say that TafgisLtd, an entity entirely unknown to Mr

Parker until the proceedings were filed, was thepleger. Furthermore, | was shown
advertisements for restaurant staff which gavendmae “Michael” and a cell phone number which
was Mr Colosimo’s as the relevant contact person.

At the time the employment commenced Mr Parker i@dknowledge of an entity called Taffy’s
Bar Limited. It could not, therefore, be the enyglo When he was presented with the written
employment agreement (which should have been divéim before his employment commenced)
he was not given any indication of the existenc&aify’s Bar Limited or that his employer was to
alter.

An argument was mounted that Mr Kingsley Jones hembme the employer after 14 November.
This is a patently unsustainable argument. | acttepevidence that no notice of termination had
been given; and there was no evidence that Mr Keygdones had entered into new employment
agreements with anybody.
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The employer was the first respondent, Mr Michagllo&imo.

Decision - Dismissal

Mr Parker would have been entitled to treat histimat as terminated when he was not paid.
However, he chose to affirm the contract and turnedo work until told by Mr Harvey to go away
and come back the following Wednesday.

The action of Mr Colosimo in calling the police temove the staff instead of fronting up
constituted a dismissal of Mr Parker. It is haydhink of a more disrespectful way of terminating
the employment relationship.

Mr Colosimo had not told Mr Kingsley Jones to &hff they were redundant. The staff were the
meat in the sandwich in a dispute between Mr Colosand Mr Kingsley Jones. Their interests
were not considered by Mr Colosimo at all. Theeswan absolute failure to keep people informed
and a total lack of consideration for their feeingrhe staff were treated as expendable objects.

| am satisfied that the bar continued to trade. Qwiosimo told me he had not employed other
staff. However, it was the practice of Mr Colositoomove people from one enterprise to another,
although this was not within the ambit of the cantrwhich | saw, and which, | was told, was the
contract supplied to staff in all the enterprisesned. Mr Colosimo told me that none of the
existing staff continued to be employed becausebti®ness had been sold and the new owners
wanted to select their own staff.

The bar was purchased on 22 December by Calabriarises Ltd which traded as the
Cornerstone. This was the day the company wasteegd. The directors of the company at that
time were Messrs Harvey and Colosimo. The thirdador did not assume her directorship until 4
March 2005. Half the shares in Calabria Entegsristd are owned by One Red Dot Limited,
which also held shares in Taffy’'s Bar Limited. #te time of the application to incorporate
Calabria Enterprises One Red Dot Ltd was the dweebolder. The shares change was notified to
the Companies Office on 14 April 2005, although dloeual transfer took place about a month prior
to that. Taffy’s Bar Limited continued to tradedemn the name of The Cornerstone. Neither
Calabria Enterprises Limited nor any of the shalddrs (Mr Colosimo told me the Tockers, who
are now shareholders were the new owners) coubitbarately said to have been the new owners
at the time Mr Parker’'s employment terminated.

Mr Colosimo said he told a Mr Andy Daw to tell péopo apply for jobs, and that Mr Daw was the
employee’s spokesman. Mr Parker was not awarhigf tit was Mr Colosimo’s responsibility to
ensure that staff were given full and accuratermfion about the status of their employment. If
there were to be redundancies, that fact shoule teeen relayed to staff and a proper process
established. As the business continued to traldeniot accept that there was a redundancy situation
and it was most certainly not notified to Mr Patker

Wages

Mrs Wade spoke to Mr Colosimo a few times after Rérker's employment ended, wanting to
know when his wages would be paid. Mr Parker theard on the grapevine that holiday pay and
wages for the week ending 14 November were availtbbe collected from the office above the
Amphora. He thought he had collected the holiday @around 10 December. Mr Colosimo had a
legal obligation to ensure that time and wagesroescwere properly kept. Section 130 requires that
the employer must keep a record which shows thdame's postal address. Mr Colosimo told me
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that staff could not be contacted because therenwagcord of their addresses. This is clearly a
breach of the Act.

Mr Colosimo maintained that Mr Kingsley Jones ansl B/ans had taken all the records with them.
This was denied and | accept that denial. Ms EwaasMr Kingsley Jones said all invoices and till
takings and eftpos slips were taken to Mr Colosanoffice daily and were stored there. It is
difficult to see how the records could have bed&enay Mr Kingsley Jones and Ms Evans when |
have a copy of the final wages and holiday paym@rovided to me by the respondents. The
evidence was that time and wages records had leegrested on at least two occasions and had
been met with an assertion that Mr Kingsley Joress them. This is obviously patently untrue,
particularly given Mr Colosimo’s evidence at theahieg that Ms Evans took the timesheets to the
Taffys Bar office for processing.

Mr Parker has been paid up the 15 November 2004 amil he has been paid holiday until that
date. He is owed wages from 15 November to 24elNdper 2004 and holiday pay on those wages.
The wages owed are $291.50 and the holiday pal/4s/$.

Mr Parker made efforts to mitigate his losses. é#imings for the three months after his dismissal
total $3,691.38. His earnings would have been@h%. He is therefore owed $1,869.78 in lost
remuneration.

Mr Parker is to be paid interest on the sum of 683D (unpaid wages and holiday pay) at the rate of
7%, the interest to run from 24 November 2004 wstdh date as the monies are paid in full.

Humiliation and distress

Mr Parker was understandably very distressed byt Wwha happened. The respondent is to pay the
sum of $6,000 pursuant to s.123 ( c) (i).

Penalty

Mr Colosimo failed to keep time and wages recordghe required format and he did not supply
them when requested. Such breaches enable therRytto award a penalty pursuant to s.130 (4).
Pursuant to s.135 (2) (a) Mr Colosimo is to paydbm of $4,000. Of this sum, pursuant to s.136
Mr Colosimo is to pay $1,000 to the applicant and temaining $3,000 into the Authority, that

money to be paid by the Authority into the CrowmBa@ccount.

Costs
Costs were reserved. The applicant should fileeenarandum within 28 days of the date of this

determination. The first respondent should thé:m & memorandum in reply within 14 days of
receipt of the applicant's memorandum.

Dzintra King
Member of Employment Relations Authority



