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DATE OF DETERMINATION 22 March 2005

COSTS DETERMINATION OF THE AUTHORITY

[1] In a determination issued on 13 October 2004 | found that the proper law of the contract
applicable in this case was the law of Iceland and that the New Zealand employment jurisdiction
was forum non conveniens. Having determined that jurisdictional issue | invited the parties to
attempt to resolve the issue of costs between themselves. The Authority has been advised by letter
from Mr Couch that a resolution has not been achieved and Pitt and Moore has advised the
Authority that the applicant has now withdrawn his instructions.

[2] In submissions to the Authority, Mr Couch has detailed actual costs incurred in the sum of
$38,965.38. As no reply from the applicant nor from any person appointed to contest the costs as
set out in the respondent’s submission has been received, the Authority is tasked with determining
costs.

[3] Further, Mr Couch seeks the sum of $11,509.68 in disbursements incurred by consultancy
fees (Mr Petursson $9,256.05; accounting fees $990.00; solicitors disbursements $563.63 and other
communication costs $700.00). In explanation counsel submitted that Mr Petursson’s services were
essential to the management of the claims made by the applicant as following Mr Ossurarson’s
removal from the position of manager of the company, Mr Petursson was able to locate the
necessary information quickly and efficiently while at the same time maintaining an objective
stance. Given that Mr Petursson is thoroughly fluent in English and has been in business in New
Zealand for more than 10 years and is familiar with the respondent’s particular business he was, it is
submitted, in the unique position to provide the necessary explanation and elaboration regarding
New Zealand law to the directors of the company in their own language.

[4] The accountancy costs relate to work required to analyse issues raised by the personal
grievance including allegations of mismanagement prior to the applicant’s appointment and the
financial propriety of the actions he took following that appointment.
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[5] | have carefully considered counsel’s submissions in the light of Binnie v Pacific Health
Limited [2002] 1 ERNZ 438; Victoria University v Alton Lee [2001] ERNZ 305 and Harwood v
Next Homes Ltd unrep. AC 70/03 19 December 2003, Travis J.

[6] On behalf of his client, counsel seeks a contribution of 80 per cent of the costs incurred by
Hampidjan which would amount to $31,172.30. In addition he seeks reimbursements as detailed
above.

The determination

[7] This was an uncommon matter of significant complexity which required considerable input
from a range of professional advisors with specialist skills. It is accepted that the respondent
engaged such advisors and analysts to properly defend itself against the applicant’s allegations and
to effectively present its challenge to the Authority’s jurisdiction.

[8] While the investigation meeting took only one day, the extensive research, the distance and
language issues indicate that a multiplier approach would be inappropriate in this case.

[9] Having weighed the issues | believe it just to award the respondent the sum of $27,275.00 as a
contribution to its reasonably incurred costs and full disbursements of $11,509.68.

[10] The applicant is ordered to pay the respondent the sum of $38,784.68.

Paul Montgomery
Member of Employment Relations Authority



