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DETERMINATION OF THE AUTHORITY

A. The Farmers’ Trading Company Limited (“Farmers”) was justified in
dismissing Ms Fae Osborne.

B. Ms Osborne’s personal grievance claim is dismissed.

Employment relationship problem

[1] Ms Fae Osborne was employed by Farmers as a Degrarivianager based at
the Lynmall store. She was dismissed on 25 Ma@d®Zor breaching the company’s
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discount and holds policies. Ms Osborne claimeddm@missal was unjustified. She

sought reinstatement and distress compensatioB080.

[2] In her statement of problem Ms Osborne also clailnstdremuneration from

the date of dismissal to the date of this deterttitna However, during the

Authority’s investigation Mr Nicholson advised thits Osborne only wished to
claim three months’ lost remuneration. When Mrhdison filed his submissions he
submitted that Ms Osborne sought a total of 20 mfdst remuneration.

[3] Ms Osborne’s statement of problem included an uifipd disadvantage

claim which related to a final written warning deed received for removing company
property without authorisation and for instructirg team member to falsify a
company document. The warning was dated 10 Nove209 and was stated to be

valid for six months.

[4] Ms Osborne had not raised her disadvantage grievauthh Farmers within

90 days of it arising. When that was drawn to Mechélson’s attention, he withdrew
the disadvantage claim. However, Mr Nicholson’braissions sought to claim that
the warning had disadvantaged Ms Osborne. Thelvhsdage grievance was not
before the Authority for determination, and thiseasolely involved Ms Osborne’s

dismissal grievance.

[5] Although no claim for breach of good faith was magiéher in the statement
of problem or in Ms Osborne’s evidence, Mr Nichol'sosubmissions claimed that
Farmers had breached s.4 of the Employment Retafioh 2000 (“the Act”) because
it had engaged in deceptive conduct in respediefrarning.

[6] Farmers said that Ms Osborne was dismissed becdtainsel lost trust and
confidence in her to properly follow company rulpslicies, and procedures in future
because she had breached the staff discount anid policies after having been
issued with a final written warning for a breachpaoficy less than five months prior
to her dismissal.

[7] Farmers maintained that Ms Osborne’s dismissal ywescedurally and

substantively justified in all of the circumstances



Justification test

[8] Ms Osborne was dismissed on 25 March 2010 soipetidn of her dismissal
falls to be determined under the s.103A justifimatiest in the Employment Relations
Act 2000 (“the Act”) as it applied prior to the antinents which came into effect on
1 April 2011.

[9] The old s.103A justification test in force at thend Ms Osborne was
dismissed required the Authority to consider whetharmers’ actions, and how it
acted, were what a fair and reasonable employerddvbave done in all of the

circumstances at the time Ms Osborne was dismissed.
Relevant documentation

[10] Ms Osborne signed an employment agreement on 186b@c2007. This
stated:

“You must abide by all rules, procedures and pebcicurrently in
force (or as modified from time to time by the cany) during the
course of your employment and it shall be your oespbility to
familiarise yourself with such rules, policies apdocedures. In
particular, the relevant provisions of the Farmengersonal
employment agreement (copy enclosed) will apply.”

[11] When Ms Osborne was transferred from the St Lukiéld Lynmall store she
was given another employment agreement dated 8niesre2009. This included the

same clause as above.

[12] Farmers had a standard personal employment agrédare8upport Centre
and Store Management which, among other thingstacwed work rules and
disciplinary procedures. The work rules and conhdymve examples of serious
misconduct which was likely to result in summargmdissal. This included:

“Failure to follow the correct procedure for the emtion of
company systems.”

[13] The Loss Prevention Controls Manual contained tkszodint and holds

policies. The discount policy stated (among othargs) that:

“It is only for the benefit of team members perdnéand a second
nominated person living on the same premises).sébtithe
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privilege (for example attempting to transfer itdomeone else) may
incur penalty, including dismissal.”

[14] The hold articles for team members section stated:

“Under NO circumstances is Clearance Stock [...] toplaed on
hold.”

[15] In May 2009 Farmers updated its staff discountgyolio include further
information under theconditions of use’section of the policy. For the purposes of
this matter, the two material additions are:

. “Discounts only apply to purchases for employeesspnal
use and as gifts from these employees; however such
purchases should be at reasonable levels.

. A team member must pay for the purchased goodséiess,
it is considered to be serious misconduct if anfdi@r family
member pays for the goods on the team member’'sfieha

[16] The policy still contained the following statement:

“Any misuse/abuse of the card (or the policy) wisult in
disciplinary action up to and including dismissal.”

[17] The General Executive of Farmers provided the nelicyto the top three

levels of management with the instruction thastdff had to be provided with copies
of the new staff discount policy and were requit@gign and return it. A copy of the
new policy was also to be printed and placed oevesit staff notice boards in the

store.

[18] The first page of the staff discount policy was heamged and it stated (among
other things):
“Team members must pay for the purchased goodssiigss; it is

considered serious misconduct to have a frienchonilfy member pay
for the goods using the team member’s staff digocand.”

[19] Ms Osborne signed the staff discount policy on I&/énber 2007 which

stated:

“I have read and understood these rules and procesland agree to
abide by them, both when making a purchase andegeiag a sale. |
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understand that a breach of them will result incgitinary action and
may include dismissal.”

[20] Ms Osborne again signed the staff discount politylé May 2008, when she

obtained a replacement staff discount card afteohginal card had been stolen.

[21] Ms Osborne also signed an acknowledgement of tldatad staff discount

policy on 25 May 2009. This also stated:

“I have read and understood these rules and prooesland agree to
abide by them, both when making a purchase andegreieg a sale. |
understand that a breach of these rules will bentkgbto be serious
misconduct and may result in disciplinary actiontapand including

dismissal.”

Factual background
Nature of role

[22] Ms Osborne commenced employment with Farmers inli@ct2007. She was
initially based at St Lukes store but after reasgva final written warning moved to

the Lynmall store on 26 November 2009.

[23] As the Department Manager, Ms Osborne’s respoitgkilincluded ensuring
that her direct reports adhered to Farmers’ pai@ad procedures. Of particular
importance to Farmers’ business were its procedigkeding to the movement of
stock, such as discount, gifts, point of sale taatisns, and the movement of goods

into and out of the store.

[24] At Lynmall Ms Osborne had eight staff reportinghter. She was responsible
for training these staff, for overseeing them, aegponding to any queries they may
have had about policies or procedures. She wasedponsible for ensuring her staff
complied with all relevant policies and proceduréss Osborne was expected to take

action regarding her direct reports if they bre@charmers’ policies or procedures.

[25] When giving her evidence, Ms Osborne agreed thags$ty and integrity were
fundamental to her position and that issues inmgh\stock management were of the
utmost importance to Farmers. Ms Osborne alsoridbestcher boss, Mr Ken Manuel,

Store Manager of Lynmall, as known to bestickler’ for the rules.



February purchase

[26] On 11 February 2010 Ms Osborne attempted to olatastaff discount on a
purchase for which she presented her father's eftpard for payment. This
transaction was processed by another DepartmenadéanJasmine Mounter, who
advised Ms Osborne that she could not obtain giaffount if her father was paying
for the items because discount could only be usetla paid for the items with her

own money.

[27] As a result of this advice, Ms Osborne and herefathent to an ATM and
withdraw cash. She then made the purchase (whashpnocessed by a different sales

person) by using a combination of $90 cash andd$@ilher own eftpos card.
Ms Mounter’s note

[28] In a note dated 12 February 2010, Ms Mounter deeWwarmers’ attention the
concerns she had about the transaction, and absuO8borne allegedly having
“stashed bottles of Brut which had been heavily discountsdclearance stock for
herself to purchase so that these items were nailable to other customers to

purchase.

[29] Ms Mounter’'s note recorded that she had seen Mm@sband her father
approach the sales counter with an armload of gaodsthat she had observed Ms
Osborne stoop down as she passed the impulse atanpick up four bottles of Brut
body spray which appeared to have been pushed uhdestand. Ms Mounter
described how a number of the items Ms Osborne edatt purchase had a rubber
band around them with a piece of torn paper foloid the rubber band with Ms

Osborne’s name on it.

[30] Ms Mounter recorded that when she scanned the geluelgould see that all
of the items were clearance items and that Ms @&®ifather then pulled out his
wallet and gave his daughter a blue eftpos carchamnasked Ms Mounter to pack two
of the items (a pink nightgown and a dressingowty a separate bag so that he could

take them home.

[31] When Ms Osborne handed over her staff discount frarthe purchase, Ms
Mounter told her that she could not use the steftalint unless she purchased the
goods with her own money. Ms Mounter said that®&borne initially told her that
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the eftpos card was hers but when asked if alhefitems being purchased were for
her own personal use, Ms Osborne did not answethestion, but then changed her
earlier statement to say that the card being us@drichase the items was her father’s

eftpos card.

[32] It was at this point that Ms Mounter advised Ms @sle that she could not
process the sale because payment was not beingbwddgs Osborne personally.

Investigation

[33] The information from Ms Mounter resulted in Farmeosnmencing a formal

investigation.

[34] As part of its investigation process, Farmers neerits CCTV footage to see
if it supported Ms Mounter's statement. This detieed that around 6pm Ms
Osborne had removed stock from the shop floor awldntered the lingerie reserve
area, which is an area where Farmers keep excesk stich as extra sizes of a
particular garment so these are readily avaialbl®istomers request an alternative
size to that which is on display. At 6.47pm Ms Q@sie had then gone back into the

lingerie reserve with another pink nightgown and ballected the clearance stock.

[35] Farmers considered that Ms Osborne’s actions stegjésat Ms Osborne had
removed clearance stock from the shop floor andphadt on hold, in breach of the
holds policy which forbid staff to put clearancenits on hold. It also considered that
Ms Mounter’s allegation that Ms Osborne had allégstashed some bottles of Brut

was another potential breach of the holds policy.

[36] Farmers considered that the issue could have iaddsweethearting which

is the term used when a staff member provides extipcicing to someone who was
not entitled to it, or uses their staff discount floe benefit of someone else. It was
considered a potential sweet hearting issue beddagesborne’s father had produced
his eftpos card from his wallet to pay for the &action she had claimed staff
discount on and because some of the items whichbkad purchased (such as the
bottles of Brut body spray) were for men and waezdfore seen as unlikely to be for

Ms Osborne personally.

[37] In accordance with its usual practice, the compamgstigated Ms Osborne’s
past transactions to determine whether it was wigalith an isolated incident or not.
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As a result of that exercise, Farmers noticed M&Osborne had used many different
payment cards in connection with transactions winad been associated with her
staff discount card.

[38] Farmers identified six instances, in addition te ttoncerns about the
11 February 2010 purchase, which made them corteha Ms Osborne may not
have been complying with the staff discount poliogcause it appeared that the cards
used to purchase the items to which staff discbadtbeen applied did not appear to

be her own personal cards.
Disciplinary allegations

[39] Farmers issued Ms Osborne with a disciplinary letteted 3 March 2010
which set up a disciplinary meeting on 9 March 2@dQliscuss concerns that Ms
Osborne had breached the company rule No.7 — ogrryuit instructions, the staff
discount policy and the rules surrounding staffdsol The particular allegations

included that she:

“(@) Permitted acquaintances to use her staff disdo card
without authorisation.

(b) Presented your staff discount card during a purehasing
made by your father.

© Failed to follow staff holds procedures.”

[40] The details of each allegation were specified enlétter.

[41] Attached to the disciplinary letter were copies thle documentation
supporting each transaction which was alleged we haeached policy. This included
the till receipt, computer data showing times, picid and discount, and a copy of the
customer docket for each transaction. Also includeste the signed staff policy
document, Ms Mounter’s note of 11 February 2011 kedyn Steel's (from the Lost

Prevention Section) notes of the CCTV footage.

[42] The first disciplinary allegation referred to sisatsactions made between
January 2008 and December 2009. The remainingaiegations related to the
purchase on 11 February 2010.
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[43] The disciplinary process involved four separate tmge (9, 10, 16 and 19
March 2010) at which Mr Phil Morley, the Nationabds Prevention Manager, and
Mr Manuel were present. Ms Osborne was advisdwpfights to representation, but
declined to have a support person at the firstive@tings. She was represented by
Mr Nicholson at the last two disciplinary meetingdotes were taken of all meetings

and these were provided to the Authority.
First meeting

[44] At the first disciplinary meeting Ms Osborne acegpthat she had used her
staff discount card to purchase goods for her parand that she had used her
partner’'s eftpos card to pay for these items bex#usy shared money. Ms Osborne
accepted that she was not a joint cardholder ophener’s card, but said it was their

practice to use each other’s cards and moneyitawdire there own.

[45] Ms Osborne said she did not realise she was doiyidpiag wrong at the time,
but having reviewed the staff discount policy slagl lsubsequently realised that she
had not followed procedures properly. Ms Osborad shat she had only read the
first page of the amended staff discount policyalhhad been revised in May 2009
before signing and returning it. Ms Osborne sdidt tshe believed she knew
everything about the policy which was why she did read it herself, but that she
now acknowledged that she did not properly knowr thes.

[46] Ms Osborne also acknowledged that she had not pyogeplained the policy
or the changes to her team members before sheskad them to sign that they had

read and understood the updated staff discountypoli

[47] Ms Osborne’s explanation to the issues surrounding purchase on
11 February 2010 was that she put the goods imdiniyerie reserve area until she
could pick them up later because she was workiteg |&he said that she could not
leave them on the shop floor and could not takesakbto purchase them because she
was busy, so she had put them in the lingerie vesaea.

[48] When asked why she did not leave the items onltdwe, fMs Osborne said
that the deal wagdo good to miss’plus she was working outside her normal shift, it
was a long way to go upstairs to get her purse handather was waiting to take her

grocery shopping.
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[49] When asked about the holds policy, Ms Osborne thaidshe allowed staff to
leave stock at the counter ready to purchase dthigig breaks. However, in her case
there had been so much stock she wanted to purthaiseshe decided to put it into
the lingerie reserve area because there was niitienf room on the counter. She

said she wanted to keep the counter clear for &iaférve customers.

[50] When asked what she would do if she found clear@eoas in reserve, Ms
Osborne said that she would put them back on saleshe acknowledged that she

knew clearance items were not to be put on hold.

[51] Ms Osborne denied she had put any items on holdsaimtishe had merely
moved the items she wished to purchase from thateoto the lingerie reserve area
until she had time to purchase them. She saiddies were there for 45 minutes so
she did not believe that breached the holds policy.

[52] Ms Osborne said that the cash which she had usedrthase the items on
11 February 2010 had been sent to her for Christoyagverseas relatives and had
been put into her father's bank account for heude. She said it was still in her

father’s bank account because she had not yettheedoney she had been sent.
Further inquiries

[53] Farmers adjourned the first meeting so that it daubke further inquiries
with Ms Osborne’s previous Manager at St Lukeseteiamine what Ms Osborne had
been told about the relevant policies and to ingsvwvMs Mounter again to clarify

what had been said at the time of the transaction.

[54] Ms Osborne’s previous Manager, Ms Josie JonkersreS¥anager of St
Lukes, confirmed that Ms Osborne had been predemtn@anagement team meeting
on 21 May 2009 when the changes to the staff digcpalicy had been discussed.
Ms Fiona Bateman, the St Lukes Retail Manager, @sdirmed that Ms Osborne had
been present at a meeting where the need for $igmdhe company’s updated staff
discount policy was discussed in detail.

Second meeting

[55] A second disciplinary meeting was held on 10 Ma2€i0. Ms Osborne

confirmed her understanding of the holds policy Wes there were to be no holds,
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but staff could ask their manager to take a breakhgsy could make a purchase
immediately should they wish to do so. Ms Osb@ngosition in respect of the
11 February 2010 transaction was that the goode wet on hold, because they had
been set aside for only 4%nutes and shdid not believe that she had done anything

wrong.

[56] When asked what Ms Osborne would do if a staff manhlad done the same
thing she had done, Ms Osborne said she would plyplomestion it and deal with
it” .

[57] Ms Osborne was asked to provide proof that moneyhsitul used to purchase

the items was her own money, and she said she wgetifthat from her mother.

[58] Ms Osborne was shown the relevant part of the sliaffount policy which
stated that she had to pay for the goods hersedhwising her staff discount, and Ms
Osborne responded that she had not read that proper

[59] In response to the discussion that she had beemanagement team meeting
which had discussed the changes in the need ffirtstaign and acknowledge the

changes, Ms Osborne said that she understoochhabticy review in May 2009 was

a “massive issue’but she believed its main objective was aroundityealub points

issues.

[60] When asked why, if she understood it wamassive issue; she had not read
the policy, Ms Osborne had no response to thateésked why she did not obtain a
discount card for her partner (because he woule teeen entitled to one), she said

she did not think there was much point becausadaat shop by himself.

[61] The meeting was adjourned to give Ms Osborne arortypity to bring
further evidence to show that it had been her mostey had used to make the

purchase.
Third meeting

[62] The third disciplinary meeting occurred on 16 Magfl10. Ms Osborne was
represented by Mr Nicholson. Mr Nicholson saidtthes Osborne’s parents had
provided him with evidence about the money, bufdieit unnecessary to provide

that documentation to the company. Mr Morley saidould be best if the evidence
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was provided and at that point Ms Osborne providdetter from her father stating

that the money in question belonged to her, andabim.

[63] Mr Morley asked for the banking documentation towglihe transactions and
Ms Osborne said that she would not provide thaabse it was private and she did

not feel it was necessary to provide such inforomati

[64] Mr Nicholson said that Ms Osborne had moved tharalece stock because
she was not on a break and therefore could nohpaecthe items immediately.

[65] Farmers adjourned this meeting for approximatebg hours to consider the

evidence and its position. This led Mr Manuel etmcdude that dismissal was a likely
outcome, so he reconvened the meeting to advis@dsrne of that and to give her a
further opportunity to provide any other informatiahich she thought would support

her case before the company made a final decision.

[66] Subsequent to that advice, Mr Nicholson faxed d@raekfrom a bank account
which showed that an international transfer of matr $1,000 had been made on 14
December 2009 to Mr and Mrs Osborne’s joint account

Final meeting

[67] At the final disciplinary meeting which occurred d® March 2010, Ms
Osborne was given a further opportunity to provashy other information and she
confirmed that she had nothing further to add.

[68] Mr Manuel then conveyed the company’s decision bgdmg from a
document he had prepared earlier, a copy of whecprbvided to Mr Nicholson. Ms
Osborne was informed that she would be dismissedotice. She was advised she
would receive one month’s pay in lieu of noticewsas not required to return to work.
This was confirmed by letter dated 25 March 2010.

Final written warning

[69] The final written warning dated 10 November 2008sar from an incident
which had occurred when Ms Osborne was working Be@artment Manager at the
St Lukes store. She had, without authority andointravention of the company’s gift
and gratuity policy, taken for herself a gift wigurchase that a customer had not

wanted. She had also given instructions to a justiaff member to remove her name
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from the gift with purchase documentation. Farmaesidered that this involved
breaches of Work Rule No.1 relating to property &w4 relating to honesty and
integrity. Ms Osborne’s explanation (which was aotepted at the time) was that

she was not aware of the company’s gifts and grasuypolicy.
[70] Ms Osborne was issued with a final written warrangl was advised:

“It is your responsibility to familiarise yourselith the grounds to
all relevant policies and procedures and if you arsure you should
seek clarification from your line manager.

Any further breaches of company procedures or walds or neglect
of duty will result in further disciplinary actiorwhich may lead to
your dismissal. The warning will remain on yourgmnnel file for
six months.”

[71] | do not accept Mr Nicholson’s submissions thataose the final written

warning was issued when Ms Osborne was based &t thekes store it therefore did
not cover any conduct which occurred in futurehst Lynmall store. Farmers is a
national chain and the fact that Ms Osborne moveres, whilst all her other terms

and conditions remained the same, did not invaitiat live final written warning.

[72] [ also reject Mr Nicholson’s submission that theafiwritten warning was not
about any issues which related to Ms Osborne’s wcinat the Lynmall store. | find
that the conduct was similar in that both involMeeaches of important policies
which involved stock handling and purchases. Basitiglinary matters involved a
failure by Ms Osborne to properly familiarise hdfrseith applicable policies. Both
instances involved conduct which had called Ms @s#is honesty and integrity into

question.

[73] Despite having withdrawn the disadvantage grievaMeNicholson in his
submissions sought to undermine the legitimacyhefftnal written warning on the
basis that there were no other earlier warningdane. | do not accept that. The first
disciplinary issue which gave rise to the final tvem warning was considered by
Farmers to be a trust and confidence issue, whgdud it would have been entitled to
summarily dismiss Ms Osborne for. It said it hagtided to take action short of

dismissal, by imposing a final written warning ogrh
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[74] | find that the warning dated 10 November 2009 wasalid final written
warning, which Farmers was justified in taking irdocount in determining what

outcome was appropriate in respect of the Lynmadiglinary concerns.

[75] There is a conflict in the evidence between Ms @sband Mr Manuel about

what was discussed regarding the final written waynwhen she commenced
employment at the Lynmall store. Ms Osborne sael asked Mr Manuel whether
her warning carried over to the Lynmall store, tuch she alleged he had responded:

“This is a new start, new store, new manager andenof that is
relevant here, we have a great team who are veppative and we
work together to ensure things are done correctlsety

[76] Ms Osborne said that this assured her that shénaxasg a fresh start and that
previous problems and warnings would bear no relesao her new position at
Lynmall. She said that advice influenced her rmtchallenge her final written
warning. Mr Nicholson submitted that Mr Manuel'dvice to Ms Osborne was

deceptive conduct. | reject that submission.

[77] Mr Manuel had an entirely different perspective their discussion. His
evidence was that he would not need to look atfinat written warning unless Ms
Osborne’s conduct required him to do so. He saidid nothing to indicate or imply
that her final written warning had been wiped frber file. Mr Manuel said that he
emphasised in his discussions with Ms Osbornesthatwas required to comply with
company policies and procedures and that as a raaishg must be seen to deliver
them. Mr Manuel said he also spoke about the ségdsr her to be familiar with all
policies and that should she exhibit behaviour Whaontravened the company
policies or procedures, then the final written wagnwould become relevant in

relation to any action that would be taken.

[78] | prefer Mr Manuel’s evidence on this issue. |sider it inherently unlikely
that Mr Manuel would have told Ms Osborne that fihal written warning she had
received (instead of dismissal) only 16 days eanias suddenly expunged from her
record merely because she had moved stores. tHatchn extraordinary proposition.
| accept Mr Manuel's evidence that he had no aitthéo expunge a final written
warning, nor would he have wished to do so whemad been given by a different
manager at a different store.
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[79] Ms Osborne was represented by Mr Nicholson at ithe the final written
warning was given and he represented her duringdibeiplinary process. She was
also represented by Mr Nicholson during the Lynndakciplinary process and at no
stage did either Ms Osborne or Mr Nicholson rarsg @ncern about the final written
warning. They never alleged that it had been wiyorgsued, even when it was
specifically referred to during the disciplinary ete@gs, and when Farmers
communicated its preliminary view that dismissakva@propriate in light of the final

written warning.

[80] | consider that Farmers’ advice that it would b&irtg the final written
warning into account when deciding on the apprég@isanction provided Ms Osborne
and Mr Nicholson with a good opportunity to consitleat preliminary view and to
make further representations about the effect efitial written warning, yet they did

not raise any concern about the legitimacy of thal fwritten warning.

[81] Issues about the validity of the final written wiaigh were raised for the first
time in Ms Osborne’s statement of problem which wasfiled until 2 August 2011,

almost 21 months after the warning had been issued.

[82] I find that Farmers was entitled to rely on theafiwritten warning, as it told

Ms Osborne it would.
Procedural fairness

[83] Ms Osborne alleged that when Mr Manuel handed Inerdisciplinary letter
on 3 March 2010 he asked her to respond to thgaditens that had been made. She
alleged that the responses she gave in this fiegtimg prejudiced Mr Manuel against
her for the remainder of the disciplinary process.

[84] That was strongly disputed by Mr Manuel. | acdaptevidence. He is a very
experienced manager and has run numerous disciplpracesses. He is known to
be a stickler for the rules and | consider it hyghhlikely that he demanded Ms
Osborne respond to the disciplinary allegationswine had scheduled a disciplinary
meeting on 9 March 2010 specifically so she cowddpond to the disciplinary

allegations.

[85] I find that Mr Manuel kept an open mind throughthu¢ disciplinary process
because he was clearly listening to Ms Osbornespaieses and he took steps to
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obtain further information in light of those resges. | do not believe that Mr
Manuel acted in the manner which was predetermagaihst Ms Osborne, as she has
alleged.

[86] Ms Osborne did not raise any concern about Mr Mésaetions on 3 March
2010 during any of the four subsequent disciplimagetings. Nor did Mr Nicholson
raise it during the two disciplinary meetings hteatled. These allegations were not
raised in her personal grievance letter. Nor vikey referred to in the statement of
problem. They were not mentioned in Ms Osborne’stewr statement. This was an
allegation which Ms Osborne made for the first tiduging the investigation meeting.

| did not find it credible.

[87] | find that Farmers adopted a fair and proper @ece It put specific
disciplinary allegations to Ms Osborne. It provddeer with all relevant information
and it gave her a real and genuine opportunityotaraent on it. It clearly listened to
Ms Osborne’s explanations and then made furthariiies. Farmers put its specific
concerns to Ms Osborne and it advised her thabhgoing employment was at risk.
Farmers formed a preliminary view on the discipljneoncerns and after identifying
that dismissal was a likely outcome, it advised ®borne of that so she had an
opportunity to respond before it made a decisiooualthe appropriate disciplinary

sanction.

[88] | consider that Mr Manuel approached the mattemifair and thorough
manner and that he kept an open mind throughouptbeess. 1 find that Farmers

followed a fair and proper process before it detitbedismiss Ms Osborne.
Substantive justification

[89] There were six allegations against Ms Osborne nrglimproper use of her
staff discount card in contravention of the stafficdunt policy and one allegation

involving her holding clearance goods in contraiwenof the holds policy.

[90] Farmers accepted Ms Osborne’s explanations to #itegations, which left

the following three allegation as live issues, nnieat:

(@) Ms Osborne made two purchases using her staff wiscoard on
3 January and 22 September 2008 respectively, whgment for the
items purchased was made using her partner’s efgools in breach of
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the requirement that staff who wished to use tld sliscount must

pay for the items themselves.

(b) Ms Osborne admitted using her staff discount cardaf purchase on
3 September 2009 when she paid for items by uséngpértner’s card,

in breach of the staff discount policy.

(c) On 11 February 2010 Ms Osborne placed clearances it hold and
she used her staff discount card to purchase itbatsher father had
presented his card to pay for in breach of bothhtiids policy and the

staff discount policy.

[91] Farmers did not accept Ms Osborne’s explanatioh gha believed she and
her partner were both entitled to use the staffaliat because she had not applied to
make him a nominated cardholder, so there was asorable basis for believing that

he was entitled to a staff discount. | considat thew was justified.

[92] Farmers concluded that Ms Osborne should have krtbanthe purchases
were not in accordance with the staff discount gqyolecause she had signed the
policy which made it clear on the front page thatfshad to pay for goods on which
they claimed a discount themselves. The staffodist card itself had written terms
of use on the reverse which recorded that only eyag@s and'nominated family
member”could use the staff discount card, and Ms Osbknesv that her partner had
not been nominated by her as a family member whaldvbe eligible to use a staff

discount card.

[93] The 2009 purchase was again of goods for Ms Oslopetner, and she

again used his card to pay for the items. Farmensluded that Ms Osborne should
reasonably have known that this purchase was necaordance with its discount
policy. By this time, the policy had been updased Ms Osborne had re-signed it in
May 2009. She had also attended a managers’ rgeatithe St Lukes store on
21 May 2009 at which the updated policy was disedgsgether with the reason for

the update. Farmers’ conclusion about this allegatvas also justified.

[94] Ms Osborne confirmed that she did not fully reael policy before she signed
it, despite the fact that she was a manager andevasred to enforce the policy, and
had been tasked with ensuring that her direct tegwad signed and understood the

amended policy.



18
[95] | consider that Ms Osborne failed in her obligasiorot only as an employee,
but also as a manager in this regard. Compoundiag failure was Ms Osborne’s
failure to comply with the direction she had reegivon 10 November 2010 to ensure
that she had familiarised herself with all compagolicies and procedures. Ms
Osborne admitted that she did nothing about thstirunotion. That was a serious
omission particularly because the instruction hadnbcontained in her final written
warning, which meant she was aware further ins&méenisconduct could put her

employment in jeopardy.

[96] | find Farmers was justified in concluding that Kdsborne had breached the

staff discount policy.

[97] Farmers concluded that Ms Osborne’s actions oneldrudary 2010 were in
breach of its holds policy. Ms Osborne maintaitteat because the items had been
put aside for only 45 minutes while she finishedrkydhey were not on hold. |
consider it was reasonable in all the circumstanicesFarmers to reject that

explanation.

[98] Ms Osborne’s own evidence is that she selectedariea items which she
wished to purchase, took those to the counter had temembered she had other

work to do, so removed the items from the courdehé¢ lingerie reserve area.

[99] The lingerie reserve area could not be accessexistpmers. It was an area
which was restricted to staff, who could only asciéswhile they were still working.
Once they had clocked off work they were not pdedito be in the lingerie reserve

area.

[100] I find that Farmers was justified in concluding tthds Osborne was not
entitled to remove the clearance items from thepshmor and that she should not
have put them in the lingerie reserve area becthgesethe items were not available
for customers to purchase. Ms Osborne should a#ker left the items on the shop
floor until she was ready to purchase them or dtwmuild have taken a break and

immediately purchased the items she wanted.

[101] I find that Farmers was justified in concluding tthy storing the items she
wanted to purchase in the lingerie reserve areaPkfsorne had put clearance items
on hold, contrary to the holds policy.
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[102] Ms Osborne confirmed at the first disciplinary niegthat she was aware that
clearance items could not be placed on hold. She also aware that Mr Manuel
operated a rule where staff could ask for timeryuwork hours to make a purchase
of a clearance item, if they did not want to waitiubreak time. Mr Manuel had
implemented that arrangement to ensure that stafildwnot be tempted to breach the
holds policy. Ms Osborne did not do that in trase.

[103] Her explanation for not doing so was that she wddde to go and get her
purse and bag and that would take too much tineemers were entitled to view that

explanation as unsatisfactory.

[104] Farmers also concluded that Ms Osborne had plaared bottles of Brut at $1
each on the floor, for later purchase, again iratineof the holds policy. Because
these were clearance items, they should have beemgsed immediately, but Ms
Osborne did not do so. | also find that Farmersewestified on the evidence
available in concluding that Ms Osborne’s actionsrégard to the Brut bottles
effectively put those items on hold, contrary te tholicy, because the items were

hidden from view and therefore could not be pureldsy other customers.

[105] Ms Osborne’s explanation during the investigatioeeting was that she had
not stashed the bottles of Brut, but had merelggqaathem on the floor near the
impulse stand at the end of the counter so thastiaéirhad a clear working space was

not accepted by Farmers.

[106] | find that Farmer’'s was justified in preferring M&ounter’s account (that Ms

Osborne had deliberately moved the Brut items position where they could not be
seen by other customers or staff until she coulcthmase them herself) over Ms
Osborne’s explanation (that she were merely clgattie counter and that the items

had not been concealed).
New explanation

[107] During the Authority’s investigation Ms Osbornesed for the first time a
new explanation that she had not taken the cleargonods from the shop floor but
had taken there froffout the back” where there werdoads of rails of items waiting

to be scanned out to another storeThis was the first time that she had provides th
explanation. It had not been given at any of tleeiglinary meetings, it was not



20
referred to in the personal grievance letter or stegement of problem or in her

written evidence.

[108] This was an explanation that arose for the firstetiwhen Ms Osborne

responded to cross examination about why she leelihve items were not on hold.
Ms Osborne’s explanation was that because the iteadsbeen checked out of the
Lynmall store for transfer to another store thesytivould not have been available for

customers to purchase anyway.

[109] This was a surprising explanation to hear for thet ftime during cross
examination particularly when Ms Osborne had bemgally represented since 16

March 2011. Her lawyer had not previously evernref@ to this new explanation.

[110] If Ms Osborne’s evidence to the Authority in redpafcthis new explanation is
to be believed then it raised some new and serissises about Ms Osborne’s

admitted conduct.

[111] If what Ms Osborne told me was correct then she d@te into a restricted
area to remove stock that had been checked ounea$tore, and had then put those
items aside in the lingerie reserve area (whichukhoot have been used to store
these items in any event) until she had checkeawbrk. There was no record of
her removing these items so her actions would maselted in a stock discrepancy
whereby all of the stock that had been signed ouwtyomall did not make it to the
new store. That creates a very obvious problemutatrissing” stock which as a

manager Ms Osborne should have understood thedatiglns of.

[112] However, there are further problems with her exglimm. Part of the process

involved in staff checking out of work is the regpment to present themselves for a
security bag check before they leave work. Ms @sbdad her bags checked in
accordance with normal sign-out procedures bukatstof leaving the store on her
evidence she returned to the shop floor with hexdbag and had then gone into the

restricted lingerie reserve area to uplift the geshe had put there earlier.

[113] There are a number of obvious problems with that. ®§borne should not
have been in a restricted area after signing-omtark. Ms Osborne should not have
been in a restricted area with her handbag paatigulwhen she had already
completed the security bag search, and thereforéldvoot be subject to another

search before leaving the store. It was also proalie that Ms Osborne admitted
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removing items from a restricted area which she leh in with her handbag, but

did not represent herself to security for anotlegy $earch before leaving the store.

[114] All of these were obvious issues which Ms Osbotmeutl have been aware
of in her capacity as a manager. Farmers considina Ms Osborne’s evidence
involved a number of highly inappropriate actioeach of which could have given

rise to serious disciplinary concerns.

[115] The dock is a secure area and documentation isreelquo keep track of stock
movements through that area. A person requireautteority of either Mr Morley or

the store receiver before items can be removed ftemdock area. It should have
been obvious to Ms Osborne that she should noelgeny herself to stock from that

area without authority.

[116] The explanation Ms Osborne gave during the Autirgrinvestigation raised

a number of serious issues from Farmers’ perspeatamely:

Ms Osborne had no authority to remove stock froendbck area;

. If authority had given by the store receiver, theck must have been
removed before 3.30pm when he finished for the dawhich case it

had beerion hold” for 2 hours longer than Ms Osborne had stated; or

. If she took the goods while they had been scannétbcanother store,
then that would have occurred earlier than 5.30gme énd of the
working day) thus rendering her explanation ab@lg#ding the items

at around 5.30pm incorrect; or

. If Ms Osborne was correct and she had finished iarkhe day at the
time she put the items she wanted to purchasethetdiingerie reserve
area, then she retrieved items from the dock aftea she had signed
herself of work for the day, and should have presgmherself to loss
prevention for another bag search. Either sheneadlone that, or she
had gone back onto the floor and into the dockarttle reserves area,

which she was not allowed to do once she had #aigbr the day; and
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. Ms Osborne cannot have been unaware of the rubemdithe removal
of items from the dock area, given the restrictitma applied to that

part of the store.

[117] Notwithstanding Ms Osborne’s new explanation to ghehority about her

actions on 11 February 2010, the fact remains tthaitems Ms Osborne elected to
purchase were clearance items and therefore clslaolyld not have been put on hold.
| consider that a fair and reasonable employer vbalve concluded that Ms Osborne
had put clearance items on hold for a period ottimetween selecting the items at

around 6pm and actually purchasing the items atret®.47pm that same day.

[118] In respect to the use of money to purchase thesimmll February 2010, the
notes of the disciplinary meeting on 19 March 2€dcbrded: “We have accepted the
fact that the money appears to be yours, so thet gfathe allegation had not been

upheld” so that did not form part of the decision to dissni

[119] | find that Ms Osborne was aware that Farmers hell @stablished rules
regarding staff discount and the holding of cleaeagoods. It was also Ms Osborne’s
job to ensure that staff adhered to policies. Mbd@ne was relied upon as a manger
not only to follow but also to ensure compliancedblyers of the staff discount, holds

and other important policies.

[120] I find that she must have understood that non-c@mmpé was a serious issue.
She had recently been through a disciplinary pcegarding a breach of the gifts
and gratuities policy, which she alleged she hadoren familiar with. In addition to
receiving a final written warning, Ms Osborne wagedfically instructed to

familiarise herself with Farmers’ policies, but stexided not to do that.

[121] | find that Farmers was justified in concludingttids Osborne was aware of,
or ought reasonably to have been aware of, th@dmand holds policies which she

was found to have breached.

[122] | also find that Farmers was justified in concluglthat the staff discount and

holds policies had been breached because —

(@) Ms Osborne had used her partner’'s card on two mtas 2008 to

pay for goods when she had also claimed a statbdig, contrary to

policy;



(b)

(©)
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In 2009 Ms Osborne had used a staff discount angdréner’s card to
pay for items for him, contrary to the staff disnbpolicy; and

In relation to February 2010, she put clearancemsten hold for

herself in breach of the holds policy.

[123] | find that Farmers was justified in concluding tthdismissal was an

appropriate disciplinary sanction for the followireasons:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

Ms Osborne had failed on multiple occasions to dgnwith its

policies;

The rules that Ms Osborne failed to comply withatetl to stock and
money handling, which were of the utmost importat@weFarmers’

business;

Ms Osborne was responsible for ensuring that sthieomly followed

the rules but also that her direct reports adhtredem;

Farmers had to have high levels of trust and cenfié in Ms Osborne

because of the nature of her role as a manager;

Ms Osborne knew or ought reasonably to have kndwenrtiles and
policies in question, not only because she wasge8lito under her
employment agreement, but also because she had dpeeifically

instructed in the final written warning to do so;

Farmers had already given Ms Osborne a final chafiee she had

breached the gifts and gratuities policy in laté20

Ms Osborne’s acknowledgement that she had not tteagbolicies or
familiarised herself with them despite being spealfy instructed to,
meant that Farmers was justified in concluding thatould not
reasonably have the necessary level of trust anfidemce in her to do

so in future;
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(h) Farmers was entitled to take into account the fimatten warning
which was in place at the time it made its decisiondismiss Ms
Osborne.

(1) Ms Osborne was clearly on notice that any furthesconduct within
six months of the final written warning could resu termination of

her employment.

[124] | find that Farmers’ decision to dismiss Ms Osbofoe breach of the staff
discount and holds policies was procedurally antstntively justified. Ms

Osborne’s dismissal grievance is dismissed.
Costs

[125] Farmers as the successful party is entitled tordribaition towards its costs.
The parties are encouraged to resolve costs bemgr. If that is not possible costs

will be dealt with by an exchange of memoranda.

[126] Farmers has 28 days within which to file its castsmoranda, Ms Osborne
has 14 days within which to respond and Farmers7hdays within which to reply.
This timetable may only be departed from with thermdeave of the Authority.

Rachel Larmer
Member of the Employment Relations Authority



