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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] On 3 February 2004 the applicant Mr Samuel Gis summarily dismissed by the respondent
Bluebird Foods Ltd (referred to as “Bluebird”). h& employment relationship problem brought by
Mr Oh to the Authority is a complaint that his dissal was unjustified.

[2] Using mediation the parties have tried to reedhe problem, but without success. Mr Oh
now asks the Authority to investigate and deternfiisepersonal grievance. He asks for it to be
resolved by reinstating him to his warehousing glBluebird and by reimbursing him for lost
wages and compensating him for hurt feelings, hatroh and loss of dignity suffered through
being dismissed.

Conduct leading to dismissal

[3] There is little if any dispute about the essarfacts in this case, which | find to be as falo
When he was dismissed Mr Oh was 18 years old addéan working for less than five months in
his first permanent job after leaving school. Iié& previously worked for Bluebird as a casual
employee from early 2003 until his appointment iep®mber that year as Storeperson at the
company’s warehouse.

[4] Bluebird maintains security over the warehoasd surrounding premises.  They are fenced
in, with a security hut manned by a guard at theaece. The security policy of Bluebird requires
employees at all times to sign in when entering phemises and to sign out when leaving.
Prominent signage on the hut requires all visitensering the premises to stop, report to the
security guard and sign in.  On departure theyraquired to sign out. In a “staff signing irdan
out book” entries are made of the date, employggstire and name, work department, reason for
movement, time out and time in.
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[5] During a shift he was working on Sunday 1 Feloy2004, at afternoon smoko Mr Oh left the
worksite for a short time. He did not sign odt’hen Mr Oh returned he was accompanied by his
friend Samuel Bailey who was a recent school leat@bout the same age. Neither Mr Oh nor
Mr Bailey signed in or reported to the security gljand Mr Oh had not obtained permission from
anyone to take Mr Bailey into the workplace. Omtg&ide Mr Oh showed his friend where he
worked driving a forkhoist and then left Mr Bailéy a cafeteria or lunchroom nearby while he
returned to continue his work. A short time ladesecurity officer investigating the presence on
site of an unknown person found Mr Bailey at work ar near the pallet line, which is an area
presenting hazards to health and safety. MreBailas wrapping plastic around pallets containing
cartons of Bluebird product. This was work thaswormally carried out on pallets to protect the
product in the cartons and also to provide stgbibtr the pallet when it is placed in a stack with
others.  There is no suggestion that Mr Baileg \@oing anything other than work that a company
storeperson would also have done and in the sanye wiHle wore a high visibility safety vest
similar to the ones that the storepersons wereanet|to wear.

[6] Mr Bailey was immediately escorted off the wsitk and Mr Oh was questioned about his
presence. A formal disciplinary interview wasducted next day by Mr Shaun Batty, Bluebirds
Distribution Manager. Mr Oh took with him to the etieg his union delegate as his representative.
He said that his friend had been there to keepdumpany during smoko breaks and that he had
not asked Mr Bailey to perform any work and indead not known that was happening at the time.
During the interview Mr Oh also confirmed that hediknown of Bluebird’s security — health and
safety rules and policies, particularly with regeoaigning in and out and taking visitors onsite.

[7] A second interview took place on 3 Februarythat end of which Mr Oh was advised by Mr
Batty that having considered all the informatiorhad obtained Bluebird regarded him as having
committed a serious breach of health, safety aedssicurity requirements, and had also potentially
placed product quality at risk. Mr Batty said thia@ employer had no alternative but to categorise
Mr Ohs actions as serious misconduct for which hBe inmediately dismissed. The dismissal and
grounds earlier stated by Mr Batty for taking thation were confirmed in writing to Mr Oh on 5
February.

[8] Although seven months then went by before thgliaation seeking reinstatement was lodged
in the Authority by Mr Oh, this delay in itself dd@ot seem to have caused any detriment to the
position of either party in any respect. Bothrnsde accept that during much of this time they were
engaged in trying to resolve the grievance.

Bluebird Code of Conduct

[9] There is no dispute that generally the CodeCohduct was applicable to Mr Oh in his
employment both as a casual and later a permanakew The provisions of the Code expressly
distinguish between “misconduct” and “serious mistact”. In relation to the former, certain
acts or omissions are described as constitutingwairwhich may after warnings lead to dismissal,
whereas in relation to the latter certain offenass described as constituting conduct which may
lead to summary dismissal.

[10] “Misconduct” under the Code of Conduct exphgascludes the following;
1. Failure to clock in and out when arriving and leagiwork.
2.  Leaving site without informing your manager/supsovi

3.  Failure to observe safety rules/instructions .........



9. Acting in a negligent, careless, indolent maringhe discharge of duties; .........

[11] As grounds for the summary dismissal of Mr Rdwever, Bluebird relied on the following
“offence” which is expressed to be “serious misamty

9. Acting in a manner that threatens personal safetiyeflth, and /or that of another
employee; actions affecting hygiene in the workplaad/or product quality; or
acting in a manner that prevents the safe and prgeeformance of the duties of
other employees.

[12] Although with regard to safety it can be sdbare is an overlapping of ground 3. under
“misconduct” and ground 9. under “serious miscortjube rationalisation which is implicit in the
Code is that whether any misbehaviour will congitmisconduct or serious misconduct will
depend on the degree or extent of failing on pltth@ employee.

Whether the misconduct was serious

[13] On his behalf Mr Oh’s representative, the Nia#il Distribution Union, has realistically
acknowledged that his actions on 1 February amduattéeast to misconduct. Mr Fleming for
the union acknowledged that Mr Oh could have basamlined for this up to the warning stage,
and that his actions constituted “contributing hedar” under s.124 of the Employment Relations
Act 2000 for the purposes of assessing the natndeextent of any remedies he may be held
entitled to if his grievance claim is upheld. Hmxer the degree of that contribution Mr Fleming
submitted was no more than 25% and not so graatdisentitle Mr Oh to reinstatement.

[14] While Mr Oh and his mate Mr Bailey acted umttingly without any intention of harming
Bluebird in any way, their behaviour had severeseguences for Mr Oh. However the importance
of health and safety in employment must not beedarded in favour of any aspects of Mr Oh’s
case which attract sympathy. Given that thems misconduct, the question is whether it was
serious enough to justify summary dismissal. s tide question is one of degree there is a line or
level beyond which misconduct becomes serious miett.  Whether that line has been crossed
or that level has been reached, is a matter foethployer to decide provided in doing so it acts
fairly and reasonably. The fairness and readenabs of the employers inquiry is therefore the
primary matter for investigation by the Authority.

[15] The information the Authority has been lefthvat the end of its investigation is plentiful and
in this case almost entirely uncontroverted. There is a careful record of the disciplinary
interviews conducted with Mr Oh, and insight inkte temployers thinking at the time it decided to
dismiss is given by the reasonably detailed disahiester. It is often the case that by theetian
statement in reply is drafted and is followed by thtness’s statements in writing and again orally,
terminology and expression used may indicate someertainty on the part of the employer as to
the way it carried out its inquiry or the conclussat reached.

[16] An example of this arose from the use by Mittfan his statement of evidence of the
expression “zero tolerance”. He said twice thiaieBird has a “zero tolerance” policy on breaches
of health and safety. Mr Fleming fastened onis #tatement as indicating a closed mind by
Bluebird, contrary to the requirement for a faidaeasonable employer to consider and make due
allowance for any explanation or matter of mitigatiput forward in relation to an employees
conduct.  The use of the expression “zero tolamas been viewed in a similar way by the
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Court inHoyts Cinema v Jacof2002] 2 ERNZ 638, at 662. As had the employethiat case,
Bluebird made no reference in its Code of Condodhé existence of a “zero tolerance” policy or
to what in fact such a policy meant, as it showdendone if it wished to rely on it.

[17] Mr Batty however in his written and oral evid®® mentioned “mitigation” in conjunction
with the “zero tolerance” policy. It may seeontradictory to have a strict or absolute policy ye
at the same time make allowance for matters of @ou explanation.  To see best the employers
thinking and what it really did take into accoumtlnis case, it is necessary to return to the trgts

of the disciplinary interview and the letter of miissal. | am satisfied from those records that
indeed, as it has said it did, the employer haditsd open to any matters of excuse, qualification
or mitigation put forward by Mr Oh when it was indng into his conduct before deciding to
dismiss him.  In announcing the decision to de&nWir Batty said that no mitigating factors had
been found to explain Mr Oh’s actions. In mywithat statement accurately reflected the way he
had approached the disciplinary inquiry with reg@artoth the subject of it and his receptiveness to
any explanations offered.

[18] The Authority has considered the claim maddefence of Mr Oh’s conduct that Bluebird did
not enforce its sign in/sign out requirements. wideer the evidence that these rules were observed
more “in the breach” was weak and little more thagre assertion. The difficulty with this claim
is that Mr Oh did not try to make excuses for tosduct by saying he thought the rules had been
relaxed or were no longer even operable. He aedeftat the rules did apply to him and he
admitted failing to observe them. | am satisfibdttBluebird did take its own security rules
seriously and did require employees to obey thewlso, Bluebird did nothing to encourage its
employees to think that it was optional to obsehes requirements. Mr Bailey was apprehended
through the effective operation of the securitytays itself.  Although he was not at first
challenged when he was seen entering the premiglediv Oh, this was because the work clothes
including a safety vest he was wearing left thausgcguard uncertain whether or not he was an
employee. There was however no delay before ¢lcargy officer went to check this out and
found Mr Bailey working in an area where there wasks to health and safety.

[19] At the investigation meeting Bluebird showsaime uncertainty about whether Mr Oh had
asked his mate Mr Bailey to work on the line oteatst had known he was doing that. In the
dismissal letter Mr Batty detailed several seritmsaches of the Code of Conduct by Mr Oh
including that he had, “allowed [Mr Bailey] to perin work duties on your behalf....” Support for
that conclusion was available from the written me@d Mr Shandip Sharma, a Team Leader who
had spoken to Mr Bailey straight after he had Heaend working. Mr Sharma wrote on 1 February
that Mr Bailey had told him he was there becausédwbeen asked by Mr Oh to come and help
him. The security guard reported that he too heardh Mr Bailey say this to Mr Sharma. It was
important information Mr Batty had at the time Iderviewed Mr Oh on 2 February. Mr Oh had
read to him the security guards report about whaBkliley had said to Mr Sharma. He denied
asking Mr Bailey to help and said he had not kndvimBailey was working. The apparent
conclusion that Mr Oh had some knowledge that Mieggavas going to do some work would seem
therefore to have been reasonable in the lightraftwir Bailey had said to Mr Sharma.

[20] Some of the evidence of Mr Ross Pilkingtonudird HR Manager and Mr Batty was
equivocal about the question of Mr Ohs knowledgd also the importance of the fact that Mr
Bailey had been found working. The questionustification for the dismissal is to be considered
at the time the decision to dismiss was made. mRhe letter of dismissal dated 5 February 2004 |
am satisfied that the grounds for dismissal inaluthe fact, as the employer believed it to be, that
Mr Oh had allowed Mr Bailey to perform some of hisrk. It was open to the employer to reject
Mr Ohs denial and accept what Mr Bailey had told $fvarma. It is not open to an employer to
later on retreat from the conclusion it reachethattime it dismissed. In any event | accept that
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decision to dismiss was not founded on this questlone. As he said in the dismissal letter, Mr
Batty concluded that Mr Oh had failed to supenaseontrol the movements of a person he had
allowed into a hazardous area without permissidraccept that at the heart of the decision to
dismiss were failures by Mr Oh in the way Mr Bailegs brought by him onto the site to begin
with and a subsequent failure to supervise hividies once there. | find that it was reasondbte

the employer to regard those failures as congiguserious misconduct quite apart from the
guestion of Mr Oh’s state of knowledge about MrlBgaiworking onsite as well as being present.

[21] 1 do not accept that as contended this wassa of dismissal by “remote decision-maker”. |
find that the impetus for the decision to dismisssvthe recommendation made by Mr Batty who
personally had inquired fully into the circumstasice The fact that Mr Pilkington and Mr lan
Mayes another Bluebird manager, both of whom wenesglted by Mr Batty, approved of or
agreed with that recommendation before it was atbphd implemented by the employer, does not
detract from its integrity as a considered concngieached after a full and fair inquiry.  If the
recommendation had only been a stab in the darkibfatty this criticism would have carried
more weight. | find that the recommendation wasnformed one made carefully by Mr Batty.

[22] 1 am bound to apply the law as it was attilh®e the contended grievance arose. That law
has since been changed by recent amendments Entheyment Relations Act, but in February
2004 the law was as restated by the Court of Apped! & H Newspapers Ltd v Oraf2000] 2
ERNZ 448. As submitted by Ms Service, the law niad permit the Authority to second guess the
decision of the employer if dismissal was withie tlange of disciplinary responses open to a fair
and reasonable employer in the circumstances.reTife find no significant dispute about the facts
of Mr Oh’s conduct or that it amounted to miscortdullr Batty’s considered decision was that as
a matter of degree the misconduct was seriousfind Ithat this was a decision that Bluebird as a
fair and reasonable employer could have made. ush # is not a decision the Authority may
overrule by substituting a different one of its own

Determination

[23] For the above reasons | determine that thel@mpent relationship problem that has been
investigated by the Authority is not one that Mr'©former employer has legal responsibility for.
Accordingly, no orders need be made against Bldebir| find that the employer in dismissing Mr
Oh did so with justification — it had grounds tcsmiiss and it acted fairly and reasonably in
reaching the decision to dismiss and in carryingtbat action. Therefore, Mr Oh’s personal
grievance claim against Bluebird does not succeed.

Costs

[24] Costs are reserved. As is usual once arstigagion by the Authority has been finished, the
parties representatives Ms Service and Mr Flemirgy row asked to confer with a view to
disposing of this question by agreement. If fr@ives unattainable written application may then
be made to the Authority for appropriate orders.

A Dumbleton
Member of Employment Relations Authority



