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DETERMINATION

DETERMINATION OF THE AUTHORITY

1. Mr Nutter claims that he was unjustifiably summardismissed by the respondent,
Telecom New Zealand Limited (Telecom) without pnopause and that the procedure

adopted by Telecom was unfair. Telecom deniethafie allegations.
Order Prohibiting Publication

2. For reasons that will become apparent, | ordersyant to clause 10(1) of Schedule 2 of
the Act, that the names of the withesses Ms U arsdZ2vhot be published, nor any

information that may lead to their identity beirggartained.
Determining the Facts

3. Very few of the facts in this case are disputedathBr, disputes related more to the
motivation for actions of the various participargarticularly Mr Nutter and his manager
Mr Knight. Where there are any matters in dispuyieefer the evidence of Mr Knight to
that of other withesses. Mr Knight struck me aseay credible withess who was
prepared to concede points when he was not fulgreawhat had occurred and did not

downgrade the evidence of other witnesses (paatiguMr Nutter) who were giving
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evidence as best as they could recall about stlessifiations affecting them personally.
Furthermore, | accept the corroborative evidenceMof Scott (a colleague of Mr
Knight's, but who was one step removed from thecess and had expertise as a
contracts manager in note-taking) about what oecumm the disciplinary meeting that
preceded Mr Nutter's dismissal, which was backedbyphis written record of the

meeting.

4. Mr Nutter complained about a number of featureg eecom’s handling of this case
with respect to the late delivery and withholdinfy documents. These issues are
properly addressed in costs submissions, but | db aonsider that they impact

negatively on the evidence of Mr Knight and Mr $cot
The Facts

5. Mr Nutter was a telecommunications specialist vaitdegree in computer science. He
worked for Telecom between 1989 and 25 June 200iknwhe was dismissed on a
month’s notice, which he was not required to woA.the time of his dismissal he was
a transport investment analyst required to developymunicate, and manage Telecom’s
investment plan for transport. His manager was@awrin Knight, who had been his

boss since 1998.

6. In June 2001 Mr Knight's section was due to movédings. His assistant, who was
responsible for organising the move, reported to thiat one of his staff members was
upset about the proposed seating arrangementsdgeshe would have to sit near Mr
Nutter. Mr Knight was interested in this becausprevious issues that he was aware of
involving Mr Nutter and other female staff. Mr Kyt arranged to see Ms U on 14 June

2001 to ascertain what her concerns were.

7. Mr Knight got Ms U to later document her concertmw Mr Nutter, which were
discussed at a meeting on 18 June. According tadport she had worked with Mr
Nutter since 1999, but her concerns had only reatbyvn since March 2001. Her report
was fact-based, rather than subjective, and relptattipally to banter and flirtation
between the two. Ms U’s real concerns related tatwhad happened after she and
another colleague, Ms Z, had been out to lunchralMter's expense. Ms U later sent

him a light-hearted email as they sometimes die. réplied in like vein, talking about a
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voodoo doll he was making. Mr Nutter then appreacMs U, took some fluff off her
jumper and pulled a hair out of her head. He tad that this was for the purposes of

preparing his voodoo doll. Ms U wrote —

“Re the voodoo doll — you are really sadder thaiirgt thought !!!! Get a life Vince
and keep me out of it. From a happily married U”.

. The next day she noticed that Mr Nutter looked ejyoale and she asked about his
health. He said that he wafeéling pretty grim and that my email telling hiomget a
life had really offended hitn She stated that this annoyed her, as she haat ted him
to believe she had any feelings for him other tadnendship at work. She then sent

him an email stating —

“I have just reread the email | sent you and cas€e how it can have offended you so
badly but | am really sorry if you feel it did. Vaee friends Vince, there will never be

anything else between us. If you can't handle thah | suggest we stop the banter
and the nice lunches and go back to how we wedief

. Mr Nutter replied saying that he would respectfleetings and keep his distance. Later
that day she told Mr Nutter that the last thing slamted to do was hurt his feelings, but
that the only way she could see to avoid the sdoaivas to keep their relationship
strictly professional. She also indicated that #i@ught it best that the lunches not
continue. Mr Nutter replied by agreeing and notitigat he did not have any
“expectationsof her, that he was just following his feelingaydby day. He stated that
he saw the Banter as partly flirtation and mutual attraction. Heted that he had
grown to like her a lot and this had led him tolifeggehurt. He agreed that things had got

awkward and as she was uncomfortable, that theydaaall an end to it.

10.Ms U then stated in her memo that nothing happémethe next couple of weeks until

her birthday, when Mr Nutter gave her a card ardse. She told him that he knew
what her feelings on the situation were and thatwsas embarrassed. Mr Nutter asked
if she would prefer it if he took the card and reseay and she agreed. He said he was

sorry and walked away.

11.At the meeting with Mr Knight Ms U was concernectéease she did not want Mr Nutter

to think that she was telling tales. She was corezk about the voodoo doll and even

wondered if he had a shrine for her in his houSke even saw it as a remote possibility
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that if Mr Nutter lost his job and blamed her heghtistalk her. She indicated that she
found it difficult to look Mr Nutter in the eye tee days and that she wanted to be seated

away from Mr Nutter.

12.Mr Knight considered that Ms U appeared scared ofNtter. Ms U accepted, once
assured that she was to be seated away from Memukiat she would be fine, and
stated that she did not want to be the cause oNMter being dismissed. Mr Knight,
however, indicated that that was a decision for tirmake although her feelings would
be taken into account.

13.Mr Knight also approached Ms Z. She confirmed wiet occurred following the lunch
on 17 May 2001. Mr Knight did not know at that poihat Ms Z had not actually seen
the jersey and hair pulling voodoo doll incidentls Z also told Mr Knight that Mr
Nutter had put his arms around them in the lift. Z1also noted that an email had been
sent to her referring to a dating website, whereNdtter asked Ms Z whether she had

put her ‘sexy photbon it yet.

14.Ms Z concluded that she and Ms U were now carefolirsed Mr Nutter as they were

wary of him. It was her view that Mr Nutter appe@ito be treepy.

15.These interviews did not result in formal complaiagainst Mr Nutter under Telecom’s
staff policies. Rather, Mr Knight determined a®sult of his interviews with Ms U and
Ms Z that he was going to take the matter up insaiglinary context with Mr Nutter.
He accordingly wrote to Mr Nutter on 20 June 200he letter states —

“The purpose of this letter is to request a meetiith you on Friday 22 June at 10am
to discuss an allegation of sexual harassment/inggpate/unprofessional behaviour

which has been made against you. Telecom views thsues very seriously and if the
allegation is upheld then disciplinary action mag taken against you which may
include a final warning or instant dismissal.

Because of the seriousness of the situation yowadvesed to bring a support person
with you. If the suggested time is unsuitable ggeaontact me to arrange an
alternative”.

16.When handing the letter to Mr Nutter, Mr Knight adkhim to keep the matter
confidential.
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17.Mr Nutter was very upset about the letter he remivThe next day Ms Z reported to
Mr Knight that Mr Nutter told her that he had to goa disciplinary meeting the next
day and that as Ms U had put in a sexual compégainst him, because of his history
he might “get the chop”. Mr Knight was concerndxbat this and called Mr Nutter to
his office and told Mr Nutter that he was to go lormmediately and not talk about the

matter any further.

18.The meeting went ahead as planned the next daytheAmeeting were Mr Nutter, Mr
Knight and Mr Scott, who was there to take notbd#. Nutter indicated that he did not
require a support person. Mr Knight outlined ttieg purpose of the meeting was to
investigate information received, allow Mr Nutteo trespond and that further
investigations may take place if required. Mr HKitighen went through how his
concerns had arisen, including his interviews WwithU and Ms Z. Mr Knight went into

detail about the other employees’ concerns abaulutiich and the voodoo doll.

19.Mr Nutter confirmed that Ms U’s and Ms Z’'s accowdre basically correct, but insisted
that nothing inappropriate had occurred and th#ting at all had happened after Ms

U’s response to the voodoo doll incident until bethday.

20.The issue of the email about the dating site aed‘dkxy photbwas then raised. Mr
Nutter said that that was beyond belief. He in@didahat it was a dating service he had

got off the Time Magazine website.

21.Mr Nutter considered that the complaints against hiere ‘a catch alt and disputed

whether what had happened constituted sexual imaegts

22.Mr Knight responded that sexual harassment relatdds U’s rejection of him and him

then giving her a red rose.

23.Mr Knight noted that Mr Nutter had earlier beertinsted not to use emails for personal
use. Mr Nutter replied that this was the compamiyuce. Mr Knight's concerns over
the use of the email about the voodoo doll issueewesponded to on the basis that Ms

U had started this exchange.

24.Mr Nutter explained that the relationship betweam fand Ms U had developed

incrementally. It had become as a friendship, rekee to flirtation, but had ceased
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about a month before, as was established by thésenhr Nutter acknowledged that he
was morally wrong in pursuing Ms U, who was marriadd that prior complaints of

this nature had been made about him.

25.Mr Nutter concluded by stating that once he redlists U’s negative reaction to him
giving her the rose, he asked if she wanted hintate it back and did so, and

apologised. After that he did not approach her.

26.Mr Knight told Mr Nutter that he would consult witHuman Resources, review his
notes, and then meet with Mr Nutter again. Mr Biutisked if the sexual harassment
issue could be dealt with separately from the otbswes, but Mr Knight indicated this
was not appropriate because the situation occlagethe result of a whole series of

events, which were related.

27.Another meeting was set down for the next Monday lén Nutter was told not to come

back to work before then.

28.Mr Nutter then stated that he had no prospect oftam job, given his age and his state
of health (he had had a number of heart attacks$hanwas worried because this would

ruin him.

29.Mr Knight concluded by stating that he was obligednvestigate the matter and that he
would look at the dating website, as Mr Nutter haduested him to. Mr Nutter
indicated that he was happy regarding how the tryegson had gone.

30.The notes that | have used as a basis for deterghthe above facts were gone through
by all parties at the conclusion of that meetidy. Nutter made a number of alterations

to those notes and was basically satisfied withgdreeral thrust of them at that time.

31.Mr Knight's checking of the website confirmed thatwas a dating agency website,
where people could put photos of themselves asopdine information they provided to

the website for the purpose of attracting dates.

32.The next week Mr Knight was told by Ms U that sl ot believe she could work any
more at Telecom if Mr Nutter was still there, a® slonsidered his intentions entirely

inappropriate.
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33.Mr Knight did not undertake any further intervieves, although there were differences
in detail Mr Nutter did not dispute the core of eigethat had occurred.

34.Mr Knight determined to dismiss Mr Nutter. At tp&anned meeting on 25 June 2001
Mr Knight told Mr Nutter so and handed him a lettdrich stated —

‘I have completed my investigation into the evewes discussed on Friday and
concluded that you have acted in a significantlgpipropriate and unprofessional
manner.

Of particular concern are your communications ancki@ens regarding obtaining
clothing fibres and hair from a female employee dovoodoo doll, as well as other
inappropriate and disturbing comments by you todienemployees. The impact that
this behaviour has had on the women concernedjmsf&ant.

| have considered your recent behaviours in lighyaur previous history of instances
of a similar nature; in particular the fact that aepeated occasions your behaviour
has caused a number of female employees to beligtiand upset by unwanted
attention from you. Your propensity to ‘misundanst the wishes of female

employees and acting inappropriately has previolmsgn brought to your attention

and you have already received cautions from me paiofessional counselling for this.

Despite this, you have repeated the same type fdvioeur. Vince, | have already

given you a second chance and the opportunity frairefrom this type of behaviour,

yet you do not appear to have taken this to hedrhave an obligation to protect

Telecom employees from such behaviour, and as resemts are representative of
your continued inappropriate/unprofessional behavjd have decided to dismiss you
from employment with Telecom.

Your employment will be terminated effective 5prh, Jaily. Until then your
attendance at work is not required.

| would again like to offer you professional psyldgical counselling. | strongly
suggest you acknowledge to yourself that your riggeamisunderstanding’ of others
and your consequent behaviour is causing serioablpms for yourself and others,
and that you take my offer and seriously seek éoamme this problem”.

35.The first incident referred to occurred some twargepreviously and involved a female
employee who had concerns about Mr Nutter's intgrstiwhich she raised on two
separate occasions. On the second occasion MimKtogd Mr Nutter that he was to
stay away from the employee in future. That was ¢hd of the matter as that was

acceptable to the other employee.

36.The second incident had occurred a year previaustlyinvolved a written complaint by

a female employee of harassment of her by Mr Nuttewent to a formal disciplinary
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meeting in July 2000. The complaint related toeaes of allegedly inappropriate
communications from Mr Nutter, both directly and lynail. The employee had,
subsequent to the complaint, left the employmenT@&tcom therefore removing the

possibility of further “harassment” from Mr Nutter.

37.No formal disciplinary action was taken. Howeven, Nutter was instructed not to use
Telecom’s email system for personal emails any éongvhich was accepted by Mr
Nutter. Mr Nutter was told that any repetitionaamtinuation of this sort of behaviour

would be unacceptable and he agreed to attend eltings

38.Mr Nutter challenged the justifiability of his temmation immediately. The matter has

not been able to resolved and it has therefore dortiee Authority for determination.
ThelLaw

39.The parties were well aware of the new cases w#pect to dismissal grievances, which
reflects well on Mr Nutter's research on the topltis was a dismissal on notice, but it
was for serious misconduct and implemented with ediate effect - despite payment
for the period of notice. | have therefore assgdbe justification for the dismissal on
the basis that it is for serious misconduct, alliedtt an allegedly lesser penalty was
imposed. As the Court of Appeal heldNiorthern Distribution Union v BP Oil NZ Ltd
[1992] 3 ERNZ 483 at 487 —

“Definition is not possible, for it is always a nwet of degree. Usually what is needed
is conduct that deeply impairs or is destructivehait basic confidence or trust that is
in an essential of the employment relationshipthincontext of a personal grievance
claim under the Labour Relations Act, questionspodcedural and substantive

fairness are also relevant. In the end the quesisoessentially whether the decision
to dismiss was one which a reasonable and fair eygpl would have taken in the

particular circumstances”.

40.The test was reassessed recentWi& H Newspapers Ltd Oram[2000] 2 ERNZ 448,
where the Court of Appeal held at 457—

“The Court has to be satisfied that the decisiomligmiss was one which a reasonable
and fair employer could have taken. Bearing indrtimat there may be more than one
correct response open to a fair and reasonable eygs| we prefer to express this in
terms of “could” rather than “would”.
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The burden on the employer is not that of pigpum the Court the employee’s
serious misconduct but of showing that a full aad investigation disclosed conduct
capable of being regarded as serious misconduct”.

41.Thus in a disciplinary setting, if an employer hHasdetermine the motives for an
employee’s actions, the employer is entitled to sd@eway in that it can make its own
assessments in these circumstances, provided tbenas open to a fair and reasonable
employer (see for instand@rummond v Coca Cola Bottlers NZ Litt995] 2 ERNZ
229).

42.The requirements of procedural fairness were seétfolly in New Zealand Food
Processing Union v Unilever New Zealand [1890] 1 NZALR 35 at p 46 —

“What that procedure should be in any particularseas a question of fact and degree
depending on the circumstance of the case, thedmadength of the employment, its
history and the nature of the allegation of misaaetdrelied on including the gravity
of the consequences which may flow from it, ifléstiaed.

The minimum requirements can be said to be:

1. notice to the worker of the specific allegat@mmisconduct to which the worker
must answer and of the likely consequences ifltegation is established;

2. an opportunity, which must be a real as oppdsetinominal one, for the worker
to attempt to refute the allegation or to explamnoitigate his or her conduct;
and

3. an unbiased consideration of the worker's exataom in the sense that that
consideration must be free from pre-determinationd auninfluenced by
irrelevant considerations.

Failure to observe any one of these requirementgenerally render the disciplinary

action unjustified. That is not to say that thep@yger’'s conduct of the disciplinary

process is to be put under a microscope and sudgjeit pedantic scrutiny, nor that
unreasonably stringent procedural requirements @oe be imposed. Slight or

immaterial deviations from the ideal are not to \bsited with consequences for the
employer wholly out of proportion to the gravityiewed in real terms, of the

departure from procedural perfection. What is ledkat is substantial fairness and
substantial reasonableness according to the staowlai a fair-minded but not over-

indulgent person”.

Deter mination

43.Mr Nutter is correct in his submission that he reeg no prior detail of the substance of

the allegations. However, he was in no way pregdiby this because he knew exactly
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what the allegations were, as he accepted in evederHe knew that it related to the

interactions between him and Ms U.

44 .Mr Nutter is also correct where he claims that heeswot allowed any opportunity to
comment on the results of the continuing invesitgaafter the disciplinary meeting.
That is because those investigations did not disclanything new that had not been
previously discussed with Mr Nutter. In fact Mr fiar's views were confirmed with

respect to the dating service website. There waz@judice to Mr Nutter therefore.

45.Mr Nutter also claimed that the entering into a remployment contract with him on 10
August 2000 meant Telecom could not rely on anyiptes misconduct to justify
dismissal. He is correct in that regard. Howevke previous incidents were not
brought up again to justify his dismissal. Hisndissal was for misconduct with respect
to Ms U. It remained within Mr Knight's discretiaimough, to take into account the
previous episodes in determining whether or notcbeld have continued trust and

confidence in Mr Nutter following the series of itents.

46.1 turn now to the details of the decision to dissnisAs set out in his letter of 25 June
2001, Mr Knight decided to dismiss Mr Nutter beausf his continued
inappropriate/unprofessional behaviour, which hasaered he had an obligation to
protect Telecom employees from. In this regarchdied Mr Nutter's communications
and actions regarding obtaining clothing fibres &adt from a female employee for a
voodoo doll, as well asother inappropriate and disturbing comments by y@female

employees which has had significant impact on them

47.While the investigation conducted by Telecom was perfect for the reasons given
above, it was sufficient, particularly as Mr Nutkerew what was being investigated and
did not in fact disagree with many of the fundamémcts. Rather, it was Telecom’s
interpretation of those facts with which Mr Nuttdisagrees. He is entitled to his
opinion. Neither he nor the Authority is able tabstitute their decision for that of
Telecom where dismissal was one response a redsarabfair employer could take. |
am sure that Mr Nutter is right when he states lieamneant to cause no harm or offence
to fellow female employees that he is interestedHowever, Mr Knight holds a wider

brief than Mr Nutter. He is responsible as a man&gr ensuring that all employees are
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safe from harassment, including ensuring that anr@mment does not exist that is

likely to give rise to harassment.

48.Mr Knight concluded, as was open to him, that Mshad been Spooked by the
particular attentions of Mr Nuttér that this was the third occasion when Mr Nuter’
actions had led to such an impact on a female grapland that these attentions were
entirely inappropriate. Mr Knight concluded tha had no confidence in Mr Nutter in
terms of the possibility of him never acting inagmiately again. It was Mr Knight's
view that ‘the negative impact on female employees could agprbvented without

removing Mr Nutter from the workplate

49.That is not necessarily a conclusion that the Autyhavould have reached, having seen
and heard Mr Nutter in person, but it was cleang @ reasonable and fair employer
could have concluded. That being so, it is not for fethority to substitute its
judgement for that of Telecom. In this contextn@tters not that the voodoo issue was
one that could not be taken seriously by any restderand fair employer. Rather what
matters is that a fellow employee was spooked by\Whiter's behaviour and it was open

to Telecom to conclude that this behaviour coultpwally happen again.

50.1 do not accept that there has been any dispafitseatment towards Mr Nutter or any
unfair targeting of Mr Nutter by Mr Knight. Mr Nigr was not the subject of any formal
disciplinary proceedings over performance mattgrdlo Knight as his manager. | do
not accept that Mr Knight had a grudge against Mtté&f - for instance he visited him at
home after he had had a heart attack. | also d@acwept that any of the complaints
made about Mr Knight by Mr Nutter about Mr Knighgeneral behaviour have any
great substance. For instance, just because omdoywse had put inappropriate
comments in a work-related chat room (which didleat to any formal complaint) and
that person was not disciplined, does not meanMmatiutter was treated in a disparate
way when he was dismissed for inappropriate andafegsional behaviour (see for
exampleSamu v Air New Zealarjd995] 1 ERNZ 636 (CA)).

51.1t follows that as Telecom’s actions were ones ¢hédir and reasonable employer could
take that Telecom have justified Mr Nutter's dissais and his claim is dismissed

accordingly.
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Costs

52.Costs are reserved.

G JWood
Member of Employment Relations Authority



