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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant is employed by the respondent asranpedic in the Christchurch Station and
claims that he has been unjustifiably disadvantagdds employment by the action or inaction of
the respondent. He seeks reimbursement of losesvéglowing what he alleges is a demotion,
compensation resulting from the alleged procedurddirness, the inability of the respondent to
resolve the conflict at Timaru, and hurt and huatitin, and costs.

[2] The respondent denies the claims alleged by thkcappsaying it has attempted earnestly to
deal with a range of issues that have arisen betwee parties over the period in question but has
been unable to resolve them due to the applicagiftisal to cooperate or participate.

[8] The parties jointly sought an adjournment at thiéaininvestigation meeting to explore
prospects of resolution in mediation. This wasugosssful and the meeting reconvened on 21 June
2005.

[4] Initially, Mr Nortier had sought interim reinstatemt to the position he had previously held as
Station Officer in Timaru, a position he relinqueshby requesting a transfer to Christchurch
because of ongoing difficulties with the Station ridger and the other Station Officer. In a
determination issued on 21 December 2004, | detlinat application.

What caused the problem?

[5] Mr Nortier was a sponsored immigrant and was thgihbuexperienced as a senior paramedic
prior to his arrival in New Zealand. As he wasrspmred by a member of the senior management of
the Order in Christchurch, the applicant begandmgployment with an induction programme in
Christchurch before taking up his position as 8ta@fficer in Timaru in May 2001.
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[6] Soon after the applicant took up employment he sdngs Station Manager became
uncooperative and unsupportive. Further, Mr Norsiays that the other Station Officer became
obstructive. To put it mildly, serious conflictsnerged involving the three senior people at the
Timaru Station and in October 2002 the respondaderook a review of the Station designed to
identify the conflict between the two Station O#fis and ordered the managerial performance of
the Station Manager.

[7] Following this review, the respondent undertookuenher of initiatives involving the skills of

a facilitator to address the conflict situatiorgrtebuilding with the total staff and the deploymeht
both Station Officers to a New Zealand Institute Management leadership development
programme. Also, the respondent set up a programraving meetings between the Station
Officers to facilitate hand-over at the beginnimgl @nd of shifts and also regular meetings between
the Station Officers and the Station Manager orfiteeday of each shift.

[8] In order to review what progress had been madeydbpondent instigated a follow-up in
February 2003 but found that there were ongoiniicdifies. A report from the facilitator indicated
that while the Station Manager and the other Sta@dficer showed a willingness to adapt their
behaviours, the applicant declined to engage irctimdlict resolution process and showed signs of
inflexibility.

[9] As a result of the applicant walking from a meetwi¢h the Station Manager, the applicant
was issued with a warning on 8 May 2003. The weynstated that failure to demonstrate a
positive, proactive attitude on the part of thelmamt and failure to follow the lawful instructien
of his manager might result in his position beiagrinated.

[10] A meeting was held on 14 August 2003 to addresgaiiions that the applicant had continued
to behave in an obstructive manner and an inveégilgavas begun. In the course of this
investigation and prior to any decisions being maitle applicant wrote to the respondent
requesting a transfer to Christchurch.

[11] It seems that the respondent took the view thapdaynitting the transfer of Mr Nortier to
Christchurch the applicant would be given the opputy to start afresh. As there were no Station
Officer positions available in Christchurch at thme, Mr Nortier was offered a position as
Advanced Paramedic which he accepted. The respgrdereinforce its support for the applicant,
discontinued the investigation into the situatioimaru.

[12] In mid-October the Christchurch District Manager, Dbwell, received complaints about the
applicant’s clinical practice from Mr Nortier’'s senvising officer, Mr Cowan.

[13] The issues surrounding evaluation of a paramediascal practice centres on professional
competence to operate at a particular level inrédspondent organisation. Each paramedic, as |
understand it, is required to undergo re-validatpvocedures to ensure that he or she has the
appropriate skills to perform professional dutiesthe field. The complaints received about the
applicant’s performance in a series of incidentess on a disciplinary focus than on one designed
to develop appropriate professional skills.

[14] While these complaints and their aftermath inducedsiderable differences of opinion
between the respondent and the applicant, thelaxmgplaints need not detain us here.

[15] Owing to the respondent’s concerns about the agpfe clinical practice, it reduced his

position from that of Advanced Paramedic to thafAofbulance Officer. It then proposed a course
of action to assist Mr Nortier in preparing forvalidation which would enable him to return to the
position of Advanced Paramedic. The proposal wasqgether by the Order’'s Education Services



3

Unit and was explained to the applicant by Pauldyathe Clinical Skills Tutor. The Ambulance
Training Manager, Mr Barry Howell, was also invalvén a meeting with the applicant and
Mr Davey on 10 September 2004 to put the propastid applicant.

[16] The respondent says its objective was to ensutdttbgprogramme was completely impartial

and was to be operated apart from day-to-day dpasat Mr Nortier was asked to review the

programme documentation and to comment on the gnogpe’s suitability. However, the applicant

replied that he did not wish to view or make anynatent on the programme at that time, stating
that he would consult his lawyer before reading emrdmenting on the programme. It is clear from
the file note taken following the meeting of 10 &epber 2004 that Mr Nortier was clearly told that
the Order was unable to proceed until the applibadtagreed to the content of the programme.

[17] Following on from this, Mr Dowell, the District Options Manager, wrote to Mr Nortier and
said in his letter:

| am anxious to proceed with this as soon as ptssihd understand that you were
asked to review the programme but declined on toergls that you wanted to seek
legal advice. | would like you to respond to ghieposal by September 19th 2004.

If at that time we have not received a reply thevill presume that you are not willing
to proceed with such a process.

Donald, you need to be aware that failure to acdbptsupport to upskill may result in
your advanced paramedic qualification being remo&ed an adjustment of your salary
to paramedic level.

Yours sincerely,
Tony Dowell

[18] On 22 October 2004, Mr Nortier’s then solicitor ¢mdl papers in the Authority seeking his
client’s reinstatement to his position in Timarudamotifying a personal grievance of unjustified
disadvantage.

Theissues

[19] The Authority in this matter is required to detemmihe following issues:

* Was the applicant unjustifiably disadvantaged ke dbtion or inaction of the respondent
in regard to the conflict in the Timaru Stationgan

» Did the respondent undertake a full and fair inigasiton regarding the disharmony in that
Station and take action which it saw as appropraate

* Was the alleged demotion in the context of a dis@py setting or was it in a professional
competence setting; and

» If the applicant is entitled to compensation, aatevel should that be set; and

* Is the applicant entitled to be reimbursed the meenation he has lost while employed by
the respondent in the Christchurch Station?



Theinvestigation meeting

[20] At the reconvened investigation meeting, the Autfidreard from the applicant in person and

on behalf of the respondent from Mr Dowell, Mr Hasn Dr Richards, the respondent Medical

Director, and Michelle Pringle, formerly the HumBResources Manager who was responsible for
the review of the situation in Timaru.

[21] This particular meeting was valuable in that it gake Authority the opportunity to observe
the demeanour of the key players in this rathayssaga.

[22] In his submission, Mr Macdonald refers to the aggit as dorthright individual to whom
honesty and sound principles are paramourithat is certainly an accurate description of the
applicant, however, | would go further and obsethet he appeared to me to be intransigent and
inflexible when voicing his views on contested reegt That said, Mr Nortier was fluent and
consistent in his description of events and | hadeason to doubt his honesty.

[23] The witnesses appearing on behalf of the resporadbenvieyed to me a very strong impression
of persistent frustration in the face of their efao resolve the difficulties. | found them atsdbe
open and honest in response to the Authority’s tipres

Analysis and discussion

[24] Section 103(1)(b) of the Employment Relations A@D@ states:

(b) That the employee’s employment, or one or neoralitions of the employee’s
employment (including any condition that survivesrmination of the
employment), is or are or was (during employmeat kias since been terminated)
effected to the employee’s disadvantage by somestifigble action by the
employer.

[25] The role of the Authority in this particular mattsrto apply that section of the Act to the facts
in this case.

[26] Clarification of the applicant’'s claims was prowiddy Mr Macdonald in his closing
submissions where he says:

The applicant requests that the Authority grantsftiilowing remedies;

1 Compensation as a result of the procedural unfasnethe inability of the
respondent to resolve the conflict at Timaru ane &motional hurt, humiliation
and distress in the amount of $15,000. (EmployrRatations Act 2000: section
123 (c)(2)).

2 Lost wages from the time the applicant’'s wages vdeereased through to the
present.

3 Costs.

4 A recommendation to the respondent from the Authatat all letters of
complaint be removed from the applicant’s file ahdt, in order to facilitate a
genuinely “fresh start” all issues relating to thigsspute between the party [sic] be
removed from the applicant’s personal file.
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[27] If ever an employment relationship took off on W@ng foot, then this was it. The applicant
was put into a difficult situation in the TimaruaBobn as the Station Manager was not involved in
the appointment and clearly took umbrage at tl@gjsing to acknowledge even basic courtesies
such as returning greetings and delaying providmegapplicant with the appropriate equipment to
enable him to carry out his tasks. Further, strantipathy arose between the applicant and the
other Station Officer in Timaru.

[28] Following the transfer, Mr Nortier was demoted lte position of Ambulance Officer. This,
he claims, led to a drop in his remuneration anddeks to have that compensated for by way of an
order from the Authority.

[29] Returning briefly to the transfer from Timaru to ri@ichurch, this move was undertaken at
the request of the applicant and his acceptan@naiffer to be employed in Christchurch as an
Advanced Paramedic. There can therefore be nontege claim for reduced wages in that context.

[30] It is also clear from the evidence that, havingoh®red the extent of the conflict that existed
in the Timaru Office, the respondent moved to asklie It has to be said that this was perhaps
done at a considerably more dilatory pace than bitiBr considered reasonable.

[31] In his closing submissions, Mr Macdonald on belwlithe applicant makes considerable
reference to sections of Ms Pringle’s report andseésoon to opine that inadequate management
practice lies at the feet of the respondent.

[32] Within a relatively short period of time of arrignn Christchurch, concerns were raised as to
the adequacy of Mr Nortier’s clinical skills. | admt intend to canvass all of those concerns or the
complaints on which they were based. Having carei each of those complaints with some care,
| am clearly of the view that they do not relateatty matter other than clinical competence. That
is, they are not matters relating to a disciplinamycess.

[33] Following the surfacing of these concerns and iivestigation of them by the respondent, the
Order made it clear that it wanted to assist Mrtiorin re-validating his qualifications up to
advanced paramedic level. The Order made twofiigni efforts to assist the applicant. First it
put in place a mentoring programme whereby Mr Mortvas crewing with another advanced
paramedic for a specified time and was undertaldogervised case studies as part of that
programme. The applicant says the programme fadetieet the objectives set for it due to the
inadequate input of his mentor.

[34] Having had no success with this initiative, the @rdnstigated the development of a

programme tailored to assist Mr Nortier in re-vatidg his qualifications at advanced paramedic
level. The inclusion of the Education ServicestUaiunit detached from ambulance operations in
which the applicant was employed, was in my viegeauine attempt to ensure impartiality was
guaranteed in bringing the applicant up to the irequstandard. As | indicated above, Mr Nortier

declined to become involved and began these prouged

The determination

[35] The object of the Employment Relations Act is sgtaearly in s.3 and states:

The object of this Act is to build productive enyphent relationships through the
promotion of good faith in all aspects of the empient environment and of the
employment relationship.
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[36] In this case, we have an ongoing employment relshipp between the parties and the
Authority has borne in mind its obligation to prof@@roductive employment relationships.

[37] Turning to the issues set out earlier in this deteation, | find that the applicant was
unjustifiably disadvantaged by the respondent’ufaito address the difficulties in the Timaru
Station in a prompt and timely manner.

[38] In a letter to the Order in Christchurch the appiits solicitor wrote on 13 October 2003
raising a personal grievance claim on behalf ofNdrtier. Given that Mr Nortier transferred to
Christchurch on 27 September 2003 to remove hinfiseti the difficulties existent in the Timaru
Station, it is clear that he has fulfilled his galiion to raise the matter within 90 days.

[39] Turning to the question of whether the respondemettook a full and fair investigation
regarding the disharmony and conflict in the Tim&tation, | find that it did take such action as it
saw to be appropriate, including enlisting outsadsistance in an attempt to resolve the problems.
The only criticism | make is that the situation ledl for considerable urgency and strong
management.

[40] 1 turn now to the question of whether in fact tipplacant was demoted from his position as
Advanced Paramedic. The evidence is clear thatdse and that for a time he was operating as an
Ambulance Officer while undergoing a mentoring peogme. | find however that this was not a
punitive measure on the part of the respondentdibier a legitimate reaction to seriously voiced
concerns as to the applicant’s clinical proficiendyurther, | find that in assembling a programme
specifically to provide the applicant with the oppmity to re-validate at Advanced Paramedic
level, the respondent acted in a mature and comsldeay. The fact that Mr Nortier declined to
participate in it except on his own terms is regige, but clearly this was his decision and his
alone. In the event that Mr Nortier continues teclthe to participate in the retraining and
validation process as set out in the respondemtpgsal, and as a result of this remains on the
income of an Ambulance Officer, then the remedy tf@t situation lies completely in his own
hands.

Remedies

[41] Having found that Mr Nortier was disadvantaged liy tespondent’s failure to act promptly

and decisively in addressing the Timaru situatioms,is entitled to compensation. The applicant
seeks $15,000 under this head of his claim. Hawéggrd to his evidence of the humiliation he
suffered and his need to take leave because dfttessful employment situation, | think it just to

award the applicant the sum of $4,500 under s.)@B¢¢ the Employment Relations Act 2000.

[42] The applicant's amended claim as set out aboversrafe disadvantage suffered while
Mr Nortier was based in Timaru. | have made a camsptory award on that basis. The fourth head
of the claim seeks a recommendation from the Atuiththnat all letters of complaint and all issues
relating to the dispute between the parties be vechérom the applicant’s file.

[43] It is clear from extensive precedents in the emplent jurisdiction that it is not for the
Authority nor for the Court to direct or advise bow a respondent should organise its business
affairs. While | decline to make such a recomméindd earnestly urge both parties to address this
issue without delay if they have not already dooe $his issue is more a matter for negotiation
between the parties than for a directive from tlehArity.

[44] In the absence of any accurate financial evidencestablish the applicant’s claim for lost
wages, | decline to make an award under this hésmvever, leave is reserved for the applicant’s
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representative to lodge a specific and detailedesatpim with the Authority and to serve a copy of
such documentation on the respondent’s represeatatl will then consider the matter on the
papers.

Costs

[45] Costs are reserved. In the event that the repiasess are unable to agree on the matter of
costs, Mr Macdonald is to lodge and serve his manaum within 28 days of the issue of this

decision. Ms Shaw is to have a further 14 dayshich to lodge and serve her reply on behalf of
the respondent.

Paul Montgomery
Member of Employment Relations Authority



