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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Ms Narayan, claims that she wasdtifipbly dismissed by the
respondent, Mr Damosso, from her position as a ahkis Italian restaurant, and that
this was done in breach of his duties of good faiBhe claims lost remuneration,
compensation for humiliation, loss of dignity amury to feelings, plus expenses of
$71.56.

[2] The respondent, Mr Damosso, claims that Ms Narayas genuinely
dismissed for redundancy, but accepts that theseanailure to consult her properly
in advance of the decision to give her notice ohteation of employment.

[3] | note that while the parties’ employment agreenu&sicribes the employer as
Al Ponte Italiano Restaurante, this is not a legdlty and Mr Damosso did not rely

on that issue, or the existence of a company (Alt®dimited), as defences to the



2
claim against him personally. This was an appetpriconcession, given that the
company was not identified in any of the corresmmoe, including Ms Narayan’s

employment agreement.
Factual discussion

[4] Mr Damosso is an experienced Italian chef, but whenset up Al Ponte
Italiano Restaurante in Whanganui, he worked ppalty as its front-of-house. He
employed Ms Narayan from 9 May 2010 as its chefr Ddmosso was, however,
responsible for the preparation of pizzas, whichNlMsayan was neither experienced

nor trained in.

[5] Unfortunately, the business did not operate sutggs In November 2010,

in an effort to reduce wages paid to waitresseso(did much of the dishwashing
functions), Mr Damosso took on a dishwasher. Haeted a subsidy from Work &
Income New Zealand, and was thus much less cdsly his existing waiting staff.
From early December to early June, being the sboth® of the subsidy, the
dishwasher worked regular hours, doing dishwashaithough on occasions he

helped cook the pizzas that Mr Damosso was resplenfsir.

[6] By mid-January 2011, Mr Damosso was very conceateult the state of the
business. It had not made sufficient money duthmg busy Christmas/New Year
period to allow it to survive in its present staieer the less busy Winter period. The
first decision made by Mr Damosso was to closerdstaurant for lunches. This,
however, meant that Ms Narayan, as chef, was redjior less time. As a result,
Mr Damosso’s daughter told Ms Narayan that she avdnalve to forego her salary,
and go onto an hourly rate and work reduced houvts Narayan protested this
decision and sought advice and representationibvér meeting was then tentatively

arranged for 1 February 2011.

[7] However, despite this planned meeting, Mr Damossnded, because of the
difficult state of the business, that even greatemnges were required. Of particular
concern was that the restaurant was not regulagigtimg the rental payments on the
lease of its premises, and had ceased making paynoenits loan to pay for its
chattels. He made the decision to make Ms Narayaosition redundant and to carry
out the chef role himself, thus saving the busirtesscost of a chef. The front-of-

house role was to be covered by the waiting staff.
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[8] Without any consultation or forewarning, Ms Narayaas informed of this
decision, at a meeting called without prior notioe,25 January 2011. She was given
a letter prepared that day that stated, amongst ttings:

Unfortunately due to financial concerns we have been forced to
restructure our staff situation, and in doing so your position at Al
Ponte has become redundant as of the 25th January 2011. Thisin no
way reflects your job performance which has been excellent. Your
two weeks notice is effective from the above date and the terms of
your redundancy will be negotiated Tuesday 1st February, 2011 at
your request when your lawyer is able to be present.

[9] Ms Narayan declined to attend the meeting on 1 Uy because she felt
that there was no point to it, as she had already made redundant. | accept that
explanation as Ms Narayan had already made it d¢hestrshe could not work part
time because of the terms of her work visa, anshashad already been told that she

had been made redundant.
Deter mination

[10] There is no doubt this was an unjustified dismissal/or unjustified action to
Ms Narayan’s disadvantage, because the circumstaridesr redundancy, at the very
least, called for consultation with her. As aceeptoy Mr Damosso, no such

consultation occurred.

[11] Ms Narayan had every reason to question the gemesiseof the redundancy
because Mr Damosso had recently taken on additisteff in the form of a
dishwasher, and when seeking annual leave ovesst@tas (to return to family in
Fiji), she had been given no forewarning that lérwas in jeopardy. | am satisfied,
however, on the balance of probabilities, thataswot only necessary to save costs
because of the restaurant’s trading position, Heb d@hat Ms Narayan was not
replaced by the dishwasher, but by Mr Damosso Hfmsko took up the chef duties.
An employer is entitled to restructure his busingsss to operate it in a way that he
believes is more effective and efficient, and legatahat this is what occurred in this

case.

[12] | conclude that Ms Narayan is mistaken in her ewigethat the dishwasher
was taken on after she had been on holiday oveisiGias in order to provide a

means of replacing her. This is so because:

a. the dishwasher was in fact a dishwasher and nbéf c
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b. the dishwasher did not carry out chef duties, othan sometimes

cooking pizzas (which Mr Damosso had always done);

c. the dishwasher commenced work well before Ms Narayjaimed he
had; and

d. when Ms Narayan’'s employment was terminated, it Ma®amosso

who took over her chef duties.

[13] However, the restructuring was done far too hastiig with an absence of
consultation. In these circumstances, | concluw, thad there been consultation,
Ms Narayan would have been employed for another weeks at least. She is

therefore entitled to compensation for lost rematien in the sum of $1,800 gross.

[14] Ms Narayan is also entitled to be compensatedhfomtay she was treated, but
not for the actual loss of her job. Given the ctatglack of notice and consultation,

| would ordinarily award compensation in the sum$8f000, given Ms Narayan’s
evidence about how the lack of consultation ané tzficnotice before the loss of her
job affected her. However, in setting compensati@iso have to take account of the
financial position of Mr Damosso. His evidence wlzet he has no assets and a large
debt to the restaurant’s landlord. This evidenaes wonfirmed by his daughter.
Taking these factors into account, | set compemsatit $2,500, given that
Mr Damosso may be able to meet the awards by pagnoeer time.

[15] There is no issue as to Ms Narayan having congdut any way to how

Mr Damosso went about making his decision to makedédundant.

[16] Ms Narayan is also entitled to expenses as claimeade sum of $71.56 for
the filing fee.

[17] | therefore order the respondent, Piero Damossqatp to the applicant,
Babitha Narayan, the sum of $1,800 gross in loshureeration; $2,500 in
compensation under s.123(1)(c)(i) and $71.56 ireegps.

G J Wood
Member of the Employment Relations Authority



