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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Don Murray worked as a security guard for Sky SmwiLimited (SSL) from
July 2008. He did the Saturday night shift (fropn6to 6am) at the Pernod Ricard’'s
site in Pilkington Road, Point England where SSk hacontract to provide security
services. From November 2008 he also worked timel&unight shift there.

[2] There were usually two guards on the weekend rsilgifit. In April 2009 one
of those guards resigned and, after doing so, wadedter addressed to SSL owner
and director Paul Whitford complaining about Mr Ivay.

[3] Mr Whitford arranged a meeting with Mr Murray tesduss the letter. There
is strongly disputed evidence from both partiesualtmw the meeting — which took
place on 16 April 2009 — was arranged and what &agg at it. According to Mr
Murray, he was dismissed at the meeting. Accordmdir Whitford, Mr Murray

resigned and never returned to work.
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[4] Either way Mr Murray spoke by telephone with Mr Wbid five days later on
21 April to ask for his final pay and the two meetrbriefly on 22 April. At that time
Mr Murray returned his uniform and Mr Whitford gaivlr Murray a final pay slip.

[5] Along with his personal grievance application, Muivay sought holiday pay
entitlements which he said had not been paid in ful

[6] The issues for investigation and determination were

a.  Whether Mr Murray resigned or was dismissed on pélR0097?

If Mr Murray did resign, was his resignation volant or a result of
the employer not treating him fairly (a construetdismissal)?

c. If he was unjustifiably dismissed, what remediese adue
(considering lost wages and compensation for hutraumiliation),
subject to mitigation (in respect of lost wagesimtd) and
contribution (in respect of all remedies)?

d. Was Mr Murray’s holiday pay fully and properly paid

e. Costs?

Theinvestigation

[7] Written witness statements were provided by Mr MyyrMr Whitford and

SSL supervisor Shayle Johnston. At the investigatneeting each witness, under
oath or affirmation, confirmed their statement asmkwered questions from the
Authority member. The parties’ representatives aadpportunity to ask additional

guestions and provided oral closing submissions.

[8] In preparing this determination | reviewed the w#ges’ written and oral
evidence, the parties’ closing submissions, andréhevant background documents
provided. As allowed for under s174 of the EmpleyinRelations Act 2000 (the
Act), | have not recorded here all evidence andmss$ions received but state

findings of facts and law and express conclusionthe issues for determination.

[9] There can be no certainty about the events in thsgfhat occurred some 18
months ago. The Authority must determine the mattethe balance of probabilities,

that is what is more likely than not to have hagaenin doing so in this case | must
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make some findings regarding the credibility of keadtness because there is little
evidence that independently corroborates theimbesty. It is to some extent &é

said, he saiticase.

[10] Generally | have preferred the evidence of Mr Windf over Mr Murray

where there are conflicts in their recall of whappened. This is for two reasons.

[11] Firstly, | found some of what Mr Murray recalled Mvhitford saying at the

16 April meeting was unlikely.

[12] Mr Murray insisted he was told the letter of compiavas addressed to the
general manager of the Pernod Ricard site butetterlwas actually addressed to Mr
Whitford. Mr Whitford knew that so he was unlikely have said any differently.
Further, Mr Murray insisted Mr Whitford said thengplaint included an allegation
that Mr Murray had been involved in drug dealinihe letter made no such reference
and | consider it unlikely that Mr Whitford wouldate said so when he must have

known Mr Murray could both demand and be entitledde the letter at some point.

[13] Secondly, to prefer Mr Murray’s evidence, | woulavk to take the view that
Mr Whitford had lied in his evidence about sendiig Murray a letter on 17 April
and giving him a further letter on 22 April and Haaudulently created those letters
some time after Mr Murray raised his grievanceaite IMay 2009. | do not. A copy
of each letter was provided in SSL’'s evidence. Té of both letters, in my
assessment, has an air of authenticity and infatynathich accords with Mr
Whitford’s account of events at the time they aiel $0 have been written. If written

as a deceptive afterthought, such letters woul@ li@en more formal and complete.
[14] The importance of accepting the letters as genisnéat they refer to Mr
Murray saying he was not coming back, which diffeesn his account that he was

told Mr Whitford had ho option but to let me go

Theletter of complaint
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[15] The letter of complaint was written by departingpéoyee Ric Delmundo,
who worked weekend night shifts with Mr Murray. Have the letter to Mr Johnston
who passed it on to Mr Whitford.

[16] Mr Delmundo’s letter alleged Mr Murray did not dobj properly, had told
stories about acting dishonestly in previous jols}d had once drawn an
unemployment benefit while also working in a fuihte job in Australia. Mr Murray
insisted he did do his job properly for SSL andss#lye other incidents he had
mentioned to Mr Delmundo happened more than 30syego and were simply
among Stories about the pdstthat the two men had swapped while working
together. | accept Mr Murray’s evidence on thisnp@and note that Mr Whitford’s
evidence was that he regarded Mr Murray as a gooployee who worked two

weekend night shifts which were otherwise hardaéf.s

The 16 April meeting

[17] When Mr Whitford saw the letter he decided Mr Myrishould see it and
arranged a meeting for the purpose. Mr Whitforgsshe suggested meeting at a
coffee shop in the Sylvia Park mall because Mr Mynwanted to meet somewhere

more convenient than the SSL offices. Mr Murragpdites that he made that request.

[18] Mr Johnstone went to the coffee shop with Mr Whifobut sat at a
neighbouring table when Mr Murray and Mr Whitforeégdan their conversation.
When Mr Whitford referred to a complaint from arethemployee Mr Murray
initially assumed it was a different employee abetiom he had complained some

months earlier and whom Mr Whitford had subseqyemndinsferred to the day shift.

[19] Mr Whitford explained that the complaint was aclyidiom Mr Delmundo
and tried to show his letter to Mr Murray. Mr Mayrrefused to take the letter and
told Mr Whitford: “You can stick your job. | don’t need this craprw life anymoré

Mr Murray stood up and, as he walked away, sdill:jlist add this one to the Don

Murray comic book of life



Further contact

[20] Mr Whitford wrote a letter to Mr Murray, addresstdhis home address, on
17 April 2009. It referred to Mr Murrayldsing your codl and walking out of the
meeting. It stated an assumption that Mr Murrayg Wet coming backbut asked
him to contact Mr Whitford if that was not the caselr Murray said he did not get
that letter. He did not work on his rostered Sddyrand Sunday shifts but rang Mr
Whitford on the following Tuesday to ask about fim&l pay. Mr Whitford had rung
Mr Murray’s home telephone number on the Monday &ftla message on his

answer phone. Mr Murray said he did not get angsage from Mr Whitford.

[21] Mr Whitford arranged to meet Mr Murray on 22 Aol get his uniform back
and to hand over a final pay slip. Mr Whitfordalsanded over a letter saying he was

sorry Mr Murray had decided to leave SSL.

A dismissal or aresignation

[22] [ find that Mr Murray resigned from his job on 1. In doing so | decline

to accept his evidence that Mr Whitford dismisséd kat the coffee shop meeting
supposedly on the orders of Pernod Ricard's gemeaalager. There is no evidence
that the general manager was even aware at that dinthe circumstances or Mr

Delmundo’s complaint addressed to Mr Whitford.

[23] | accept Mr Whitford’s evidence that he had no mtiten of dismissing Mr
Murray on the basis of Mr Delmundo’s complaint arguing it further. Mr Whitford
deposed that it was not unusual for employeesye hdpassing shdtwhen leaving,
and that such comments seldom impressed him. s$teralted that Mr Delmundo’s
letter acknowledged that his allegations aboutstioges he was told by Mr Murray
“may or may not be trdeand that if Mr Delmundo had genuine concerns loeila/

have raised them eatrlier.

[24] Mr Murray’s conduct following 16 April is also moreonsistent with a
resignation. If it were a dismissal, he might hdeen expected to express some
words of protest or disagreement to Mr Whitford witleey spoke by telephone on 21
April and met briefly on 22 April. Mr Murray accegal that he did not.



[25] Mr Whitford’s letter of 17 April and his telephomaessage of 20 April also
show SSL did not seize upon words of resignatieered by Mr Murray in the heat of
the moment but, properly, attempted twice to cheitk him whether that was his
true intention. Nothing Mr Murray did between @22 April contradicted what Mr

Whitford understood to be his intention to resign.

No constructive dismissal

[26] Mr Murray’'s written and oral evidence consistentigintained he was subject
to an express act of dismissal by Mr Whitford. Heer, having found he resigned, |
have also considered whether his resignation wasulg voluntary but resulted from
a breach of his terms of employment by SSL — spadly not dealing with him fairly

over Mr Delmundo’s complaint.

[27] If the coffee shop meeting on 16 April were intethde have any disciplinary

consequences, it would have been unfair. Therenwastice of any such purpose or
the opportunity to attend with a representative advice about the content of
allegations to be discussed. However | accept Mthdfd’'s evidence that the

purpose of the meeting was to provide Mr Murrayhwiihe information about Mr

Delmundo’s complaint, not require explanations gsponse to its allegations.
Accordingly 1 find no breach of Mr Murray's termsf @mployments and no

constructive dismissal. He chose to resign.

Deter mination

[28] For the reasons given | find Mr Murray does noteénavpersonal grievance

and no remedies may be awarded to him.

[29] | encouraged the parties to resolve the holidayipsiye themselves and set a
timetable for their representatives to revert @ Authority if any aspect remained for

determination. Nothing further has been lodgedhwithat timetable.



Costs

[30] Costs are reserved. The parties are encouragexbdtve any issue of costs
between themselves for what was less than a hglfrdeestigation meeting. If they
are not able to do so, SSL may lodge and servenaom@dum as to costs within 28
days of the date of this determination. Mr Murvaill then have 14 days to lodge a
reply before the Authority determines costs. Ngligption will be considered

outside this timetable without prior leave.

Robin Arthur
Member of the Employment Relations Authority



