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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mrs Murray, says she was unjustijialisadvantaged and unjustifiably
dismissed from her employment as a home healthrdioator with the respondent in its Southland
operation prior to and in the course of a restnilogu  She seeks reimbursement of earnings she
claims to have lost in the sum of $5,040.00 andpemsation for hurt and humiliation in the sum of
$30,000 and costs.

[2] The respondent denies that it unjustifiably disadiaged Mrs Murray in her employment or
that it dismissed her unjustifiably on the grouridexlundancy. It declined to meet her remedies
and chose to defend its position.

[3] The parties attempted to resolve the issues inatiedibut were unable to do so.
The Background

[4] The applicant was originally employed by WDFF Horedp as a home help co-ordinator and
transferred to the respondent company when it asdussponsibility for services provision in the
Southland region. Prior to this time, Ms Jean MaoNhad been the regional manager and she
retired in April 2002. Her role was then undertaky Ms Jemma McArthur from October 2002.

[5] The co-ordinators, including the applicant, werglempressure in providing services across
the region and had put their concerns to manageoreatnumber of occasions. Management had
undertaken reviews of its operations in other negiand was rolling out a new computer system on
a region by region basis.
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[6] In his report to the Board in mid June 2003 thee€Chixecutive Officer, Mr Titcombe advised
of the progress of the roll-out in Southland anat€ebury. He also spoke of the review undertaken
in the West Coast region.

[7] In his report of 6 May 2002 he had stated to tharBo There is no doubt in my mind that
they (Southland) are overstaffed at co-ordinatovele This is partially due to the manual
operations and will be addressed as the new syséeensolled-out. He also refers to ppckeying
for position amongst staff following the retiremerthe former regional manager Ms MacNicol.

[8] Following her appointment, Ms McArthur says sheteththe job with a completely open
mind and went out of her way to seek the co-opamatif all staff including the applicant in an
effort to improve the quality of service. Furttsdre says that on a number of occasions she sought
input from the applicant and in particular informoat recognising that the applicant had
considerable experience. She goes on to say hieatett that the applicant did not recognise her
position or her authority as regional manager.

[9] For her part the applicant says that she did netiBpally target Ms McArthur but that she
sought to raise issues with her that she beliekatiwere relevant either to the service or her own
role within in.

[10] In an attempt to ease the load on the co-ordindier8/1cArthur put a trial in place in which
the staff members responsible for the placemewtaddr relief took on the role of carer placement
for the Invercargill co-ordinators. The objectiwas to provide some relief for the co-ordinators so
they could cope with the existing level of hometsigor initial and review assessments, as well as
supervision of the quality of service deliveredhe home by the carers. Prior to putting thid tna
place Ms McArthur says she had one on one disaussiith various members of staff about it on a
informal basis. The matter was also discussedstafh meeting and the objective was to improve
efficiency and streamline the services providedh®yorganisation as well as to better manage the
workload of the field co-ordinators. She sayswhe not aware of any resistance to this change and
so the trial implemented.

[11] Ms McArthur says she believed the trial went wslitarelieved the field co-ordinators of very
time consuming tasks and it freed them up to gieeentime to carry out the role of visiting clients
and keeping track of the quality of service beietiwired. She says as the trial went well it bezam
a permanent change.

[12] The applicant says that in the course of this egershe lost some managerial tasks such as
setting pay rates for carers and says she hasdigsivantaged by this action.

[13] It is clear from the evidence that for her part MisArthur felt intimidated by the applicant’s
manner while the applicant says she believed she lweing singled out from other staff by
Ms McArthur. To the outside observer it is obvidhst the relationship was mutually strained.
However, in her evidence Ms McArthur says that yng situation between herself and the
applicant deteriorated seriously in June/July 230Bowing an altercation between Sharon
Morrison and the applicant in the reception aredls McArthur intervened and says that
Mrs Murray was behaving unprofessionally towards Misrrison. Further, she says that in the
course of trying to deal with the situation, shesvaaked by Mrs Murray to have a meeting in order
to address a number of complaints the applicant iMslMcArthur pointed out that she was dealing
with an urgent ACC matter and having dealt witht thvauld be happy to meet with the applicant.
Having attended to the matter in hand Ms McArth@ntwto look for Mrs Murray and discovered
that she had gone home upset. The regional mariagerattempted to contact the applicant,
ringing her at home several times and finally reacher about 6pm that evening. Ms McArthur
asked how the applicant was and whether she woeldlde to meet with her the following
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morning. However, the applicant indicated sherdittknow whether she would be well enough to
attend work that day. This incident place on 19eJR003.

[14] The following day the applicant returned to worklwa medical certificate stating that she
would be absent from work due to medical reasdrg applicant was initially absent from 11 June
2003 until 16 June 2003 then subsequently providedfurther certificates valid until 7 July 2003
when she returned to work. Ms McArthur says shetimidea as to why the applicant was absent
and says the first she heard of what may have msthe absence was when she spoke to one of
the administration staff who said Mrs Murray wakiag for extra sick leave on the basis that she
was off work on stress leave.

[15] In June 2003 Mrs Murray had sent to Mr Titcombeumhber of issues which she wished to be
settled in a mediation setting. Mr Titcombe’s ket the applicant’s letter dealt with each of the
concerns she had raised. However, the chief execsiiates his view that in most cases the matters
raised were issues of management and did not lemaselves to a mediation environment. He
asked Ms McArthur to meet with Mrs Murray.

[16] A meeting was duly arranged and took place on 162103 beginning at 9am. The meeting
was lengthy taking two hours and Ms Mcintosh, aaetp-ordinator, took minutes of that meeting.
The applicant was accompanied by her husband Aliste

[17] It is apparent that neither party was satisfiechwlie outcome of the meeting. The applicant
says the meeting got off to a poor start becausesaps Ms McArthur told her and her husband that
she would deal only with the job description isageMr Titcombe had dealt with all other matters
in his letter. She points out that this was cawmtta the letter she had received from Ms McArthur
arranging the meeting in which Ms McArthur sdyBave been instructed by the chief executive
officer, Graham Titcombe, to meet with you to tng aesolve the issues you have raised with him in
relation to your job description and provide angrdication that you may wish regarding his letter
to you. If there are other issues to which youhvasresponse, please inform Tracy Mcintosh and
these will be added to the agenda for the meetiAg. it transpired, Ms McArthur did agree to
discuss other issues.

[18] The applicant also complained that having askedafoopy of the minutes of the November

2002 staff meeting where she says the announceabent her role had been made, Ms McArthur
had said that the minutes had been mislaid. Tiplicapt says that later, another staff member
advised her that prior to this meeting under disimus Ms McArthur had asked for the minute

folder which the staff member gave to her and wtihke says Ms McArthur had taken into her
office. That staff member was able to locate theutes in question which were still in the folder

which had previously been in Ms McArthur’s possessi

[19] The applicant also complains that the copy of theutes of this meeting were incomplete
and a considerable number of matters have beerteoimitMrs Murray says that following the
meeting she received a letter offering her a wgelid leave and three counselling sessions. The
applicant’s written evidence was that she declithesl offer because whatever benefit may have
accrued would have been lost, because nothing lmaaged in her relationship with Ms McArthur.
In her oral evidence however, she told the Autlgdhit she had a counsellor available to her from
the period of stress leave she had taken previously Murray confirmed the account of the
meeting set out in his wife’s brief of evidence.

[20] Ms McArthur says that the discussions started fioguen the applicant’s job description and
her view that changes had been made without haghminsulted. She says she told the applicant
she had been unable to find a national job desmniEnd these needed to be designed and put in
place. Ms McArthur also said that there seemeldetmo one agreed role for co-ordinators within
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the organisation, explaining that jobs had evolwvedifferent regions and that she was attempting to
put structure and job descriptions in place. FertMs McArthur says she proceeded to respond to
the applicant’s criticism of the management of theercargill office. She pointed out to the
applicant that the office had not been runningcedficy and that co-ordinators had been
complaining of overload in that they did not hauéfisient time to do their work, in particular stor
term visits to clients.

[21] Ms McArthur says she responded to the applicarigerns regarding payroll and payments
which the applicant says had previously been plateo responsibilities. Ms McArthur says she
went through the rationale for the changes whitbwedd the care co-ordinators to visit clients for
initial and review visits thus permitting them mdmme with both the carers and the clients they
were attending to. She pointed out that mattegsagfoll were the responsibility of two other staff
members, namely Margaret and Jane and that adrairost staff were responsible for accounts.

[22] Ms McArthur says that the applicant complained ¢hesd been no consideration given to her
health status upon her return to work after extdrgiek leave. Ms McArthur says that she told the
applicant that she felt vulnerable in respect o Miurray and did not wish to open herself up to a
rebuff. She also said that she found the applitaiie very intimidating. Ms McArthur says that
the applicant responded by saying that she wasntiatidating but being assertive and that she
needed to get things off her chest.

[23] Ms McArthur says she felt drained by the meetind ahat she described as the applicant’s
intimidating demeanour. She goes on toIslagd come to the end of my tether having expeegnc
inappropriate behaviour and conduct towards me aeeent months. | arranged for some external
supervision sessions for staff and also had actessipervision myself. | offered supervision to
Dianne Murray in a letter dated 18 July 2003. Weereceived any response from her.

[24] Ms McArthur says she was under considerable sakefise time and that things had built to
such an extent that she believed she needed te toriMr Titcombe expressing her exasperation.
The relevant sections of that letter were as fadtow

It is impossible to work effectively in such a dive situation. | know that you are
aware that this situation has existed for a longdi and is not new since my
appointment. | have to spend many unproductiveshdaaling with the fallout from
the behaviours exhibited by Mrs Murray.

| feel that | will not be able to carry on in thgsition unless something is done
urgently to remove Mrs Murray soon. There is alse possibility that a number of
other staff will also will also [sic] resort to theame action.

| would appreciate it if | and the others who hawetten reports could have access to
the employment lawyer you consult over this isauiaé event that we are challenged
and have to answer to any legal representative Musray may engage.

The letter was sent on 21 July 2003.
Thereview and restructuring process

[25] In February 2002 Mr Titcombe went to Invercargitidamet the staff to discuss a range of
matters. The minutes of that meeting on 12 Felpra@02 say there is to be restructuring within
Access Homehealth and these proposals are noej@elthe Board, so Mr Titcombe was unable to
give definite answers as to what would happen wercargill. Those minutes also record that the
co-ordination costs for Southland are alarmingbhhithey have doubled within two years and need
to be addressed. It is clear from this that Mcdiibbe was signalling that he and the Board were
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intending to review the situation in the Southlaedion. In his evidence Mr Titcombe said that
around March 2003 he had become increasingly coedeat the resistance to change that was
occurring within the Southland region despite wihatcalls extensive consultation and agreement.
He says a number of staff members were frustratiaghange being introduced and that in part his
visit on 12 February 2002 was an attempt to engeuedl staff to adopt more efficient methods of
working. Further, he says that in July 2003 bathand the Board had become concerned at the
rapidly declining profitability of the Southlandgien and accordingly, in that same month, he
decided that the planned formal review needed tbrbaght forward as a matter of urgency. His
evidence is that the review would have occurrednuihe completion of the introduction of the
computer system, but that he was of the view thsettaessful introduction was unlikely to occur
without change in the Invercargill office. Mr Taimbe requested that Glenda Rich, the national
operations manager, undertake the review and taredvproposals to remedy the situations that she
discovered. Ms Rich she undertook the review @ light of the development of the Home and
Community Support Sector Standard and its subseuetit tools which were designed to ensure
accountability within the homecare sector.

[26] After undertaking preliminary data investigationsRich visited the Invercargill office on

7 and 8 August 2003 and had programmed time tdkspith each staff member regarding the work
tasks they were doing, how the tasks were beingmizken, and the geographical area they were
servicing. In a memo to Jemma McArthur dated 1 us1g2003, Mr Titcombe outlined the
structural review giving the reason for the revighe approach Ms Rich would be adopting and
welcoming of employee input into the process. NtshRsays that her objective was to understand
how each position fitted in the whole service faufhland and in particular to identify gaps in
service that would create possible risks for thgaorsation and overlaps in responsibility which
could be removed to streamline the operation.

[27] During the time she was in Invercargill, Ms Rich tmgith each employee and took

handwritten notes of each interview. After meetsigff she then turned her mind to reviewing
information in the existing computer system in orttedetermine exact client and support working
numbers that each co-ordinator was managing. Sbeoltained further information from payroll

and invoicing to assist her in developing a cleatupe of the existing situation in the Southland
region.

[28] Her review findings were completed and providetht chief executive officer on 19 August
for comment. Briefly, Ms Rich found that there waasover allocation of co-ordinator hours for the
Invercargill office which was seen in co-ordinatibraining and at senior co-ordination level.
Accordingly, she recommended that there should telaction of 65 hours per week in total from
the co-ordination area. She recommended that abwigscriptions needed to be issued, that there
were a variety of employment agreements in exigtemgich needed to be realigned, that systems
were not being used nor were policies and procadoeeng consistently followed resulting in some
task repetition by staff members. Further, shendothat co-ordinators were undertaking a wider
range of tasks which prevented them from achievir@r main objectives and discovered there
were gaps in the service which might expose tharosgtion to failures in the service delivery.

[29] Ms Rich then went about establishing criteria toe selection of employees under the new
proposed structural arrangements. She says these selected following a review of future

developments within the health sector and the meegskill the employees within the organisation
generally. At the investigation meeting she exmdi that she developed these in the light of
guidance from District Health Boards, the Miniswf Health and the Accident Compensation
Corporation. The criteria established were

* Relevant qualifications in the health setting;



» Skills relating to a health setting;
» Knowledge of a health setting;

» Performance;

» Behaviour,

» Attitudes;

* Length of service.

[30] Having established these criteria, Ms Rich theeddior the personnel files of existing staff
and constructed a spreadsheet setting out qualiinsa skills, experience and the roles currently
undertaken to assist in the selection process. ntibeof the report provided by Ms Rich from the
applicant’s point of view, is that it identifiedeghoss of the position held by Mrs Murray if the
proposal as it stood was to be adopted. This wath® basis that she alone among staff did not
have a qualification relative to health.

The consultation process

[31] On 1 August 2003 Mr Titcombe had written to theioagl manager advising that Ms Rich
had been undertake the review and on 28 August B@0and Ms Rich met with each member of
the staff individually to discuss the proposal. efimet with the applicant on that day and he says
that as Dianne was the employee most affected by thpoped change she was visibly and
understandably upset. Accordingly we spent adufidcime in outlining the importance of us
receiving from her any suggestions as to the tat tshe believed she could fill, identifying skills
and gaining any ideas, suggestions or input th& sbnsidered relevant. She confirmed that she
would be available for a meeting the following d@and that she would bring her solicitor with her.
We agreed that that was certainly appropriate.

[32] The following day they met with staff members agwnreceive from each individual the
initial feedback on the proposals. Mrs Murray was present at the office that day and having had
no contact with her, Mr Titcombe asked that herblansl Alister meet with them as they were
seeking her input into the proposal. Mr Murrayiadd that his wife was sick because the proposal
had upset her and Mr Titcombe went through theormsadehind the restructure and Ms Rich
explained the procedure she had followed in edhinlg the suggested structure. Ms Rich also
advised that the major reason for Dianne not behmgsen for a co-ordinator role was that she did
not have a health qualification while all othersgxig staff did. Mr Titcombe says in his evidence
that on at least three occasions he and Ms Riesssd their willingness to receive the applicant’s
feedback regarding other positions in the propagadcture that she could fill or her suggestions
regarding alternatives.

[33] Mr Murray’s evidence was that he found the meetamewhat unsatisfactory and he asked
Ms Rich for some material in writing. He says MstRtold him the proposal was with the chief
executive and it was not appropriate to give ihito, but that she promised to get something back
to him when she returned to her office, which shkpeeted to be the following Tuesday,
2 September 2003. The witness says that nothimgedruntil Saturday 6 September 2003 and the
letter was much more specific than the verbal agfie had been given at the meeting.

[34] On 3 September 2003 Ms Rich and Mr Murray spokenagand he says that it was in the
course of this phone contact that he learned #®ffitet time that there were selection critericheT
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comparison between the notes taken during thisgleatl and the notes taken by Mr Murray at his
meeting with the respondent’s representative suplois contention.

[35] Significantly, Ms Rich said that she intended tckema decision by the coming Friday which
was 5 September 2003. The witness says that glthbls Rich said during his conversation with
her that she had now sent the information he hgdested, he says it did not arrive until Saturday
6 September 2003 by which time the decision hazhdly been made.

[36] In respect of this written communication Ms Riclyshleft the issue with me telling Alister
that | would send the written proposal to Diannel @wait her response. However | again stressed
the need for me or Graham to have some discussuithsDianne around the proposal. | then
mailed to Dianne’s home a letter and a copy ofgtaposal.

[37] Significantly, Ms Rich’s letter is dated 2 Septemi2®03 and confirms that she will be
making a final decision on Friday 5 September. &bes onl can only stress the importance of
receiving any feedback that can provide me befonake my decision.

[38] Itis significant that Ms Rich’s evidence is thhesnailedthe letter and a copy of the proposal
to the applicant. In respect to their notifying ehployees including the applicant of the decision
she usedcouriered letter. She says although these letters were dated Zer8bpt they were
couriered from the Christchurch office of Accesatétealth Ltd on Monday 8 September.

[39] Ms Rich’s evidence is that the new employment agesds and job descriptions prepared for
the staff were posted to their regional managefl brseptember 2003. This is important because
the applicant complains that following her meetwigh Mr Titcombe and Ms Rich on 28 August
2003 all staff apart from her had been handed wshat believed to be employment agreements
requiring signatures.

[40] Ms Rich’s letter of 5 September 2003 states

The result of this decision is that the positiondoimestic assistants co-ordinator is
disestablished resulting in your redundancy. Yeuwployment agreement provides for
a six week notice period. The period will begonirreceipt of this letter making an end
date of 21 October. | would appreciate it if yauld provide me with some guidance
on whether you would wish to work your notice pgraw would you prefer a payment
in lieu of notice.

[41] The applicant chose not to return to the workpkaug received payment in lieu of notice.
Analysis and discussion

[42] Following the investigation meeting | was left in doubt that the respondent’s Invercargill

office was a far from happy work place. Historioathods of operation developed over time, vied
with newer approaches, and interpersonal confiieése revolving around who did or did not

complete tasks around client complaints and otimerdents evident in the documents and
correspondence lodged with the Authority.

[43] Following the appointment of Ms McArthur and herfoefs to improve the system and
operational methods, the situation appears to Hateriorated as theld guardresisted changes in
methodology.

[44] The applicant alleges that the trial initiated imvMdmber 2002 deprived her of managerial
tasks specifically, her setting of the wage ramsdaregivers. The evidence confirmed in the
minutes of the meeting on 4 November 2002 is thattial involved Tracy Kubala taking a role as
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senior co-ordinator, two others undertaking alcplaent of carers and this in order to free up three
co-ordinators, including the applicant, to undegtakore client visiting. The same minutes record
that carer pay rates were under review after P@sydon of Rural Woman Liaison Group had
raised this issue with the Board of the responddrite minutes stateleemma (McArthur) will be
reviewing all pay rates.

[45] As | indicated above, Ms McArthur’'s evidence isttBhe believed that the trial had worked
well and that as a result it became a permanetutréix

[46] The applicant’s email of 13 June 2003 to Mr Titcanappears the first time that this concern
had been raised with the respondent. While | dcttep applicant’s evidence that she was upset
over these unilateral changes to her duties, osdgdhask why it took over seven months for her to
raise this formally with her employer.

[47] The evidence at the meeting clearly established #éhaonsiderable degree of antipathy
developed between the applicant and the regionadagex within a short time of the latter’s
appointment. Ms McArthur says she was open totifrpm the applicant in the same way in which
she invited other staff members to contribute. $bmplains that Mrs Murray was frequently
aggressive in her dealings with other members aff sind generally resistant to organisational
change. For her part, the applicant says thatdggonal manager made belitting comments to staff
about her and that she failed to address Mrs Mig@yncerns about major flaws or lack of action
when dealing with client complaints. Inevitablysach situations, staff tend to take sides ansl it i
not difficult to see how the perception of two faot operating in the office came to the surface.

[48] In his reply to the applicant’'s email Mr Titcombays In fact | have personally spent more
time on issues raised by you than with any otherunf4,500 employees. Much of the disharmony
appears to me to be created by your continual edftis recognise the right of management to
manage in a manner that may not suit your persamahes. Significantly, Mr Titcombe says
Dianne | have grave difficulties as to the claimttinvercargill is no longer a happy place to work.
While he may have held that view at the time, awiehich | consider to be moderately shallow, he
could have been in no doubt after he receiveddtierlof 21 July 2003 from his regional manager.
To his credit he promptly organised a meeting betwihe applicant and Ms McArthur on16 July
2003. | have no doubts that Mr Titcombe’s intension arranging this meeting were genuine and
well intentioned. Regrettably, it seems to havacexbated the frustrations felt by each of the
protagonists. The evidence of attempts at confésblution, the applicant taking sick leave, the
offer of counselling and the like, is clear indicat that battle fatigue was setting in and affegtin
both woman.

[49] The applicant has claimed that the respondentdfaite resolve the disharmony in the
Invercargill office. This appears to have someitirrt the question to be addressed is whether the
employer, having become aware of the disharmorok teasonable and active steps in an attempt
to resolve the issues.

[50] In support of the claim of unjustifiable dismisghe applicant points the Authority to the
decision by the CEO to advance the review of thetl8and operation, the alleged bias of
Mr Titcombe in her regard and the procedural irtaegties in carrying out the restructuring. In
May 2002 Mr Titcombe had reported to the Nationaug@ril that the performance of the Southland
operation had been disappointing financially. ld&lshere is no doubt in my mind that they are
overstaffed at co-ordinator level. This is paryatiue to the manual operations within the region
and will be addressed as the new systems are ralldd At a meeting with the staff in the
Invercargill office on 12 February 2002, Mr Titcomladvised the staff that there was to be
restructuring within the organisation as a whohat tthose proposals were not yet in front of the
Board and that he could give no definite answertwhi happen in Invercargill thereby signalling
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to all staff that a review was to be conductedhie future. His statement to the National Council
linked this review to the roll out of new compusgistems.

[51] In his evidence Mr Titcombe said that both the Bloafr Access Homehealth Limited and he
had become extremely concerned at the rapidly magliprofitability of the Southland region and

so decided in July 2003 that the planned review wwdse brought forward as a matter or urgency.
The applicant has invited me to consider her vidat tthis decision was made following

Ms McArthur’s letter to Mr Titcombéo remove Mrs Murray sooand because the chief executive
himself had developed a disliking for her.

[52] In considering this invitation | have carefully citlered the documentation relating to the
review and also the clear signalling given to tmeetrcargill staff. | take the view that a restuuret
was inevitable as part of the ongoing restructuréhe respondent’s national operations. | also
observe that the introduction of the new data t®stem which the chief executive tied to the
review had been undertaken at the time of his ameement on 1 August 2003. | have also taken
into account the evidence given on the financiatust of the Southland operation which
Mr Titcombe says was the primary reason for unéartpthe review promptly.

[53] The respondent had the right to address what #irdegl as inefficiencies in its operations and
address the diminishing financial returns in itsuthtand branch. The issue that then arises is
whether or not, in pursuing this undertaking, it ieeated the applicant as a fair and reasonable
employer ought.

[54] Mr Titcombe told the Authority that he asked MsRiw undertake the review and put in
place a proposal as he wished to ensure the tnampaof the process and also because of her
experience in conducting reviews and preparing gsa|s for other segments of the respondent’s
business elsewhere. On the basis of the evideefmwebthe Authority it is clear that Ms Rich
undertook these tasks in a professional and compheinner and, prior to preparing the proposal,
had interviewed all available staff at the Invegthoffice, including the applicant. Ms Rich late
returned accompanied by Mr Titcombe. The purpdgbevisit being to go through the proposal
with each available staff member. In preparationtfiese meetings Ms Rich had prepared a letter
explaining the proposed changes and also a drgftogment agreement. Ms Rich’s evidence was
that the applicant was not provided with this pa@ekevhen they met on 28 August 2003. Ms Rich’s
evidence wast was felt that it would be best to spend some tiwith her (Dianne) going through
the proposal and the effect this would have upenpibsition she occupied and exploring options
with her. | am satisfied that Ms Rich and Mr Titcombe did thoough the proposal. However, |
also accept that once Mrs Murray became awareitthvedis her position which was to be totally
disestablished her attention would have then fatasethat outcome.

[55] The applicant has taken issue with the fact thatveds not able to provide input on the matter
of the selection criteria in the proposal. Givkattthe offer put to her in the meeting of 28 Augus
was a proposal, it follows that the selection a@teutlined within it was also a proposal and &ble
be challenged by the applicant. What I find disasting about the events of 28 August 2003 is
that Ms Rich did not provide the applicant with @y of the proposal nor of a draft employment
agreement. That failure is significant becauseedhis became known to staff and to the applicant,
it was evident that Mrs Murray was being treateffiedently from other staff. That, in its turn,
would support the view that at least in respectateria for selection” the applicant’s positioras/
the one that was going.

[56] Mrs Murray left that meeting in a highly distress&tdte. | accept that Ms Rich asked the
applicant that they set a time for a further megso the proposal could be further explored. The
applicant replied that she would meet them agaiy ibaccompanied by her solicitor.



10

[57] Later that morning Ms Rich received a phone califrMr Murray and outlined to him the
basics of the proposal. During this conversatiomRith asked Mr Murray to confirm as early as
possible what time a meeting could be arrangedhassd Mr Titcombe were meeting with all staff
again the following day. Having heard nothing fr@manne with regards to a further meeting,
Ms Rich contacted Mr Murray and asked his advicénow he wished to proceed. Mr Murray told
her that his wife was in a very distressed stateveould not be able to attend a meeting that day bu
that he himself would meet with Mr Titcombe and Rish to discuss the matter further that
morning. In the course of the meeting Mr Murraysshe asked for something in writing in order to
be able to take it to his wife and discuss the enatt However, Ms Rich told him it was not
appropriate that she give him the actual proposat aas said to contain commercially sensitive
information. She did promise to provide him withfarmation once she had returned to her
Wellington office on Tuesday 2 September 2003. sThiconsistent with Ms Rich’s evidence. She
says she contacted Mr Murray on Tuesday 2 Septe@(i# and told Mr Murray that she would
send the written proposal to the applicant and talei response stressing the need for herself or
Mr Titcombe to have some discussions with Dianmeiad the proposal. She says she then mailed
a copy of the proposal and a letter to the Murrdngme address. | am quite clear that Ms Rich
advised Mr Murray that the respondent needed takspéth his wife before it made its decisions on
Friday 5 September 2003.

[58] Unfortunately the letter did not reach the Murraystil Saturday 6 September 2003.
Commenting on para 29 of Mr Murray’s evidence MsHRon page 20 of her written evidence says
| posted the proposal to Dianne on 2 September.ndAgsesponse was received from Dianne the
proposal was implemented.

[59] It is difficult to see the need for Ms Rich to aeith such haste given that she knew the
applicant was upset and concerned at the propasestablishment of her position. | do not doubt
that she posted the proposal to the applicant @e@fember 2003 as she stated. Given the tight
timeframe | am surprised the documents were not Bgrcourier. The vagaries of the postal
delivery system cannot be laid at her door. Howegiren the circumstances referred to above, |
find it difficult to understand why Ms Rich did naittempt to contact Mr or Mrs Murray to
determine whether the document had arrived andtigeg a response to it. | think to place the onus
of notifying her that the package had not arrivadrmot be fairly placed on Mrs Murray who was, as

| say, in a distressed state. | am of the view tiha respondent failed to ensure it had the requir
feedback from Mrs Murray before implementing itegsal.

[60] Another matter which was raised before the Autlowias the issue of the respondent’s
behaviour regarding some minor damage done togpkcant’s vehicle while using it in the course
of her work. While | regard the respondent’s aditattitude to meet the cost of repair from its
policies as somewhat churlish, the fact that gérla¢lented and attended to the matter at its amsh ¢

goes to its credit. Nonetheless the initial refyms additional pressure on the applicant’s alyead
relatively fragile state.

[61] The Authority heard evidence at the investigatiogeting of the reasons for the sick leave
taken by the applicant in June 2003. The respdriugh received two medical certificate excusing
the applicant from returning to work until 7 JulpdB. Those certificates simply stated that
Mrs Murray was absent due to “medical reasons”. Md&rthur became aware of the applicant’s
view that this leave was in fact “stress” leaveeafine of her administrative staff approached der t
relay a request from the applicant for further die&ve. From the written evidence provided by
Mrs Murray’s general practitioner to the Authoritlyis now clear that in his view the applicant was
suffering from work related stress. The difficuthe Authority faces is not with that evidence, but
the fact that it was not brought to the employattention at the time.
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The determination

[62] | find that the applicant Mrs Murray was not disadiaged in her employment by the
reorganisation of the co-ordinators’ tasks or by #ltleged failure of the respondent to resolve the
disharmony in the office or by being treated unoeably by the regional manager. | accept that
there was mutual frustration between the applieaat Ms McArthur, but | find that does not meet
the threshold required for a finding of unjustifidésadvantage. 1 find the respondent did take
serious steps in an attempt to resolve conflidhan Invercargill office. Regrettably, they did not
succeed.

[63] | find that the applicant was unjustifiably disngdsnot because she was singled out for
redundancy, but because she was irrevocably pogiddby the respondent’s conduct in the
restructuring and consultation procedures. | fihid to be so because Mrs Murray was treated
differently from other staff in the initial staged putting the proposal to the staff and by the
precipitous implementation of the proposal withany input from the applicant.

[64] In her letter of 7 October 2003 to the applicard@®insel, Ms Rich stateEhe failure of
Dianne to have a relevant qualification determinkeer selection for redundancy. All other
employees hold a relevant qualification. This didt preclude my desire to discuss other
employment options with Diannét. was the hasty implementation of the proposakspect of the
applicant that precluded discussion of other empkyt options with the applicant.

Remedies

[65] In the statement of problem lodged with the AuttyoMrs Murray sought payment of lost
earnings from the date of determination of her e@yplent through until 15 December 2003 less the
redundancy compensation paid. The claim was $3)040Mrs Murray also sought compensation
for distress, hurt and humiliation in the sum 0@ ®®0. She also sought legal costs.

[66] The assessment of lost remuneration requires thiofty to have regard to the actual loss

suffered by the applicant. In coming to my deteration on this issue | have been guided by the
decision of the Court of Appeal frelecom NZ Ltd v Nutt¢2004) CA127/03. In para 81 the Court

said:

We also emphasise that full compensation must $&saed in light of all contingencies
and in no circumstances should an award be madedkeeeds the properly assessed
loss of the employee. The assessment must all@il tmntingencies which might, but
for the unjustifiable dismissal, have resulted ierntination of the employees
employment. For instance, where dismissal is rdgdras unjustifiable on purely
procedural grounds, allowance must be made forlihked that had a proper
procedure been followed the employee would have thsenissed.

[67] Having considered the evidence before the Autheniy having evaluated the probability that
consultation, properly undertaken, would have aftehe respondent’s decision to disestablish the
applicant’s position, | find on the balance of pablities that the applicant would have been
unlikely to alter the proposal in respect of hesipon even if consultation had been properly
effected. | therefore decline Mrs Murray’'s remeuatyler the head of lost remuneration.

[68] The Authority heard considerable evidence from #pplicant and her husband, which
evidence was supported by the applicant’s geneeatdtiioner, of considerable work related stress
and anxiety. Had the details of the applicant’sditton been made available to the employer prior
to the decision to declare the position redundantay be that the respondent’s approach may well
have been considerably more mellow. | acceptMratMurray has suffered hurt and humiliation
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resulting from the loss of her employment and irtipalar the respondent’s implementation of its
proposal without hearing from the applicant. Hoareslim the opportunity to have the respondent
change its mind may have been, it was nonethelesgpportunity she lost and understandably is
considerably hurt thereby. Having weighed the emaif compensation in the light of the facts of
this particular case, | award Mrs Murray the sum$8f000 under s123 of the Employment
Relations Act 2000.

Costs

[69] The parties are to attempt to resolve the issumsis between themselves. In the event this is
not achievable Ms French’s memorandum is to bel file later than 4pm Friday 31 March 2003.
Mr Cunliffe is to have 14 days within which to resyl.

Paul Montgomery
Member of Employment Relations Authority



