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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Multi Media Communications Limited (MMC) seeks inte relief to enforce
a restraint of trade provision it has in a writemployment agreement dated 23 April
2007 with Philip McClintock.

[2] In support of the application, the Authority reasvan original affidavit,
along with a subsequent affidavit in reply, fromdimector of MMC, Mr Michael

Gardiner.

[3] The opposing position was supported by an affidédain Mr McClintock,
along with one from Mr David Boivin, a senior maeagvith the company for whom
Mr McClintock now works, Christchurch City Networkémited (t/a Enable).



Background

[4] MMC is a Christchurch-based company specialisintparige scale fibre optic
and data network projects. It employs approxinyaté) staff to design, build and

manage fibre infrastructure projects nationwide.
[5] Mr Gardiner says:

MMC has spent considerable time and money invesand

developing the latest technology in cable insertiechniques. In
particular, it was the first company in New Zealatadsignificantly
embrace and develop Air Blown Fibre (ABF) techngloés a result,
MMC has particular knowledge of, and experienceABF cabling

and micro-cabling systems. These techniques rewautionised the
way Fibre Optic Cable is installed in New Zealand.

[6] Mr McClintock was employed by MMC as a lead techancand commenced
in May 2007. His previous employment had been fisra technician with Downers
where, he says, he had access to top quality egmipand training and, in 2000,
completed a course on ABF technology. A copy &f dppropriate certificate was
provided to the Authority. He says that he wagduto MMC with the promise of a
managerial role but claims that such a role newentated; that he only ever
attended one management meeting and was never fwiwensitive commercial

information. These claims are disputed by MMC.

[7] Prior to commencement, Mr McClintock signed an esgpient agreement.

Contained therein is a restraint of trade provisitich reads:

12. NON SOLICITATION/RESTRAINT

12.1 The Employee agrees that upon termination of tbigract
(for whatever reason) for a period of 6 months hk mot
solicit or approach, or accept approaches from &mpwn
customers, clients or employees of the
Employer who have been customers, clients or emmptopf
the employer in the period of 2 years precedingheation.

12.2 The Employee agrees that upon termination of tbigract
(for whatever reason) for a period of 6 months hiémwet in
person or by any agent or nominee carry on busioeshis
own account or contract to, or be employed in aagacity
by any business that offers the same servicesngléd the
installation of Fibre or ABF cabling systems oratdd or
similar technologies within the geographic area of
Christchurch, or otherwise within a radius of 1@oknetres of
the site of one of the employer’s business ceritrelew
Zealand without the employers consent.



12.3 The employee acknowledges that the restrictive naoe
provided in this agreement are given to the emplage
consideration of the offer of employment.

[8] The previous clause, 11, deals with confidenti&brimation. It requires that
Mr McClintock neither use nor disclose any confiti@nnformation that he may gain

in the course of employment, either during it deaits cessation.

[9] During his last five months with MMC, Mr McClintockays he was working
at Enables’ premises. Enable is a Council comdolbrganisation and a wholly
owned subsidiary of Christchurch City Holdings Lied which operates, and is

responsible for, the installation of Christchurcbpstical fibre network.

[10] MMC originally had a contract with Enable for thessthn, build and
maintenance of fibre optic cabling within Christetiu In January 2009, the design
service was removed from the contract and subsdéguperformed by Enable,

though Mr Gardiner claims:

Despite design services being removed from the pwitract, MMC
has continued to provide design services to Enbplecating two of
its employees, including the Respondent, at Ensbtdfices in
Christchurch.

[11] Mr Gardiner goes on to say that the work perforrogdhose employees is
highly specialised in that it requires interfaceghmther networks and information
that is not readily available in the public domaitis claimed that MMC is one of a

limited number of companies with the necessary digee

[12] Enable has now been awarded the contract to cahsirelgovernment backed

fibre network in Canterbury. This will see someé)®0 premises connected by an
installation of 3.5 million metres of cable. MM@ates that good design is critical to
the success of that project and that the employgdsced at Enable’s offices assisted

in the provision of that design as Enable’s staffribt have the capability.

[13] Mr McClintock disputes that assertion and stateat the was simply
performing work that Enable would normally have @octed in-house but had found
itself unable to do due to unmanageable volumeshitc resulted from the February

earthquake.
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[14] Mr McClintock states that workload was diminishiagd his time at Enable
was clearly coming to an end, yet he had had nessadvom MMC as to what it
intended him doing next. He says this left him a@ned about the future and he
therefore accepted an offer from Enable, especadlyt also offered the enhanced

career prospects he had originally sought with M&#@ which, he says, were denied.

[15] He advised MMC of his resignation on 7 July and8oAugust commenced
with Enable as a development specialist. The redutasks are, in the view of
Mr Boivan, quite distinct from anything that mayieeen provided by MMC.

[16] Since the resignation, MMC has been attemptingigsudide Mr McClintock
from continuing in his new position by remindingmhiof what it contends are
contractual obligations between himself and MMCt thigeclude him being able to

take the role.
Submissions

[17] Though expressed in slightly different ways, Mrdgd&ton and Ms Shaw were
essentially in agreement as to the issues the Aitighmad to determine to ascertain
whether or not there should be a grant of reliéfhe Authority is required to

determine:
(@) Is there an arguable case for permanent relief;
(b) Is there no other adequate remedy;
(c) Where does the balance of convenience lie; and
(d)  What does the overall justice require?

[18] For MMC it is submitted that there is a seriousqjod to be tried given an
extant restraint provision that Mr McClintock ackvledged as reasonable at the time
of signing the employment agreement. It was algorstted, through evidence from
the bar, that the restraint's geographic spreadinited and its length is not

unreasonable.

[19] Mr Singleton then addresses what he submits wiltheekey issue, namely
whether or not MMC has a proprietary interest tleguires protection. Obviously, it
is submitted that it does, with reference to infation about ABF design technology,
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processes, methodologies and other technicaliti®CMas developed and which
Mr McClintock could not have obtained or accessetdfor his employment with the

company.

[20] It is argued that damages would not be an adegeatedy given they would
be extremely difficult to quantify and, from MMCjgerspective, the real issue is the
protection of information which, if disclosed, wdulpotentially cause MMC
significant economic loss and disadvantage. #rgued that having Mr McClintock

remain in the industry increases the chance of disthosure, even if inadvertently.

[21] The issues of balance of convenience and overalicpi are addressed
together. Obviously, it is argued that these fawdMC which is, it is submitted, a
small to medium sized enterprise entitled to takeemsonable steps to protect its
trade secrets and confidential information as #&uraito do so would mean an
inability to exploit its property rights in that formation. It is submitted
Mr McClintock made a conscious decision to leageeiploymenin the face of a
clear contractual provisiorand, in doing so, committed a prima facie breatlnis

employment agreement for which he should sufferctivessequences.

[22] Itis also noted that Enable is a large organigsatith a significant number of

employees and resources. It should not, thereturféer any hardship but even if it
did, it also had obligations to MMC through a nafistation agreement between the
two companies. It is inferred, but not statedt thaable should also abide by its

agreements.

[23] For Mr McClintock it is argued that the provisioofclause 12 can not apply
given the present circumstances. It is submitted ¢lause 12.1 is a non-solicitation
provision and that Mr McClintock’s activities cariraonstitute a breach thereof. It is
then argued that clause 12.2 precludes employmeathusiness thaitffers the same
services relating to the installation of fibre oBR cabling systemas MMC. Enable, it is

submitted, is not such a business.

[24] In the absence of that argument’s success, it lengted that there is no
arguable case given a lack of proprietary intea@st a restraint that is unreasonable
given that it contravenes Mr McClintock’s rightwerk given that the scope claimed
effectively precludes Mr McClintock from performingny work in his field of

expertise. It therefore goes far beyond the reguent that such clauses no more
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than adequate protection for the employer in thewnstance{Hally Labels v. Powell
[2011] NZEMPC 63) and, in any event, the balance cohvenience favours
Mr McClintock as MMC will suffer no loss as the vkobeing performed for Enable
had come to an end; there is no risk to confideémtfarmation and even if there was,

damage is quantifiable and would be an adequatedgmConversely:

The relevant inconvenience to Mr McClintock is s$abal; he
would be without work and income which he needndet expenses
and it could aggravate his health problems.

[25] Finally, it is submitted, there is evidence thairdhparties, including the
general public, could be adversely impacted.

Deter mination

[26] The starting point is that a covenant in restraihttrade is, prima facie,
unenforceable but it can be upheld if reasonablgessary to protect proprietary
interests of the former employer and is in the fuibiterest Gallagher Group Ltd v.
Walley[1999] 1 ERNZ 490).

[27] The Authority is initially required to consider wther the restraint of trade
was reasonably necessary to protect a proprietdgyeist or is it simply to limit
competition and, secondly, whether the duratiomggaphical area and scope of the

restraint of trade covenant is reasonable.

[28] Initially, however, | should address counsel's angat that clause 12 is not
applicable in the present circumstances. The aggtithat clause 12.1 does not apply
was advanced on the grounds that it is a non-&iien provision but the argument
was not explained or expanded upon. An examinatforarious dictionaries suggest
that the concept of solicitation, whilst broad, laaspecial applicability to attempts to
procure business. That is clearly not what Mr MOtk was doing, at least in the
sense of attempting to lure clients and work fras grevious employer to his new
one. On the other hand, the clause expressly ystesl Mr McClintock from
accepting approaches from any known customer entcli Enable clearly fulfils the
criteria of having been a customer or client of MMAhd, equally clearly,

Mr McClintock accepted its approach, namely anradfeemployment.

[29] Therefore, and in the absence of a detailed asabsid submission on this

issue, | must conclude that there remains an algualse in this respect.
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[30] Likewise, there is debate as to whether or notsdall.2 is applicable. It
precludes Mr McClintock from accepting employmemt any capacity by any
business that offers the same services relatintheoinstallation of fiore or ABF
cabling systems. The submission is that Enableotssnch a business, but | find
myself unable to concur on the evidence before Wvkilst the evidence proffered on
Mr McClintock’s behalf is that the work he now parhs for Enable is quite different
from that he performed whilst at MMC and, | noteattevidence is not contested by
MMC, it does not go to the extent of advising th@mplete range of functions
performed by MMC.

[31] | am not, therefore, able to conclude whether drthere is an element of
potential competition and therefore whether or tlwé clause may have some

applicability. Again, there is an extant argument.

[32] Turning now to what both counsel agree is the atussue — namely whether
or not MMC has a proprietary interest requiringtpotion. It is MMC’s contention
that it has a proprietary interest in confidentrdbrmation relating to ABF design
technology, processes, methodologies and othemitathinformation that it has
developed. In this respect, reference is maddedofdct that while each and every
technical solution is unique, MMC has options tivety be included and which are

not offered by competitors.

[33] Opposing this is Mr McClintock’s evidence that h@sawnot privy to such

information and, prior to his secondment to Enallerked as a technician using
equipment freely available on the market and usgdapplying skills in ABF

installation that he had acquired with a previousplyer (Downer) some years
earlier. Here reference is madeGoeen v. TransPacific Industries Group (NZ) Ltd
[2011] NZEMPC 6 where it is observed that knowledgel skills acquired during
employment cannot generally be prohibited from gesxercised by a former
employee. Skills, and indeed much knowledge, atetime property of the former

employer.
[34] In respect of proprietary interest, Ms Shaw sulimits

17. In his first affidavit Michael Gardiner dichot identify any
proprietary interest that needed protection; heerefd only to the
Applicants “specialist design skills” (paragraph 27 Mr McClintock’s
specialist skills and knowledge are not somethiagable of protection.
MMC has no proprietary interest in them.



20. In his second affidavit the Respondent attentpt try and
identify a proprietary interest. However the eqognt used to carry out
the work is owned by the Respondent and contirube 0, accordingly
any technology, or processes required to operast ¢guipment will be
controlled by the Respondent, presumably usingr tbein staff or
subcontractor to their business. The equipmewtrtelogy and process
themselves are readily available to purchase amdRlspondent cannot
claim a proprietary interest in these.

[35] | have some sympathy with this submission whichnany view, supported
by the evidence (or more correctly, the lack thafje- Indeed, | left the investigation
meeting somewhat perplexed about the nature arehtert the proprietary interest
MMC was seeking to protect, but therein lies a ob This is an interim
application supported by untested affidavit evidengVhilst that evidence leaves me
far from convinced that a proprietary interest exishat does not mean that it does
not, and that further pertinent evidence may bedhiced in a substantive hearing.

Albeit apparently weak, there must therefore bargiable case.

[36] Similarly there are issues with the geographic agpref the restraint. On one
hand, Mr Gardiner’s evidence is that MMC operatagomwide, whilst on the other
hand, | am advised, albeit from the Bar, that MMGQperations are essentially limited
to the Canterbury region. One may be reasondideother not. But in the absence
of clarity about the exact geographic extent of MBG@perations, it is, once again,
difficult to reach a conclusion about the reasoeaéss of the constraint. Likewise,
there are issues about the time for which it appli©n one hand, six months may
seem quite reasonable, but on the other, thereidemce that the technology MMC
wishes to protect may be rapidly overtaken by thgspge of time thus rendering the

period excessive.

[37] The last element in the debate as to whether otheatestraint is reasonable is
the question of adequacy of consideratibng] Espresso v. Hsief2007] 2 NZER
651 (CA). In this case, there is no evidence ofsateration other than the job itself —
indeed that is expressly stated in clause 12.3e ddnsideration’s adequacy must
therefore be questionable.

[38] There is then, and assuming a finding in favouM®MC, the issue of possible
remedies. For MMC, it is argued that the restrameasonable, particularly in light
of the comments in the Court of Appeal ttegreements are made to be keggFuel

Espresso Ltd MMC is a small to medium sized enterprise anédntitled to take all
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reasonable steps to protect its trade secrets amitiential information. If it does

not, it will lose the ability to exploit its propgrrights in that information.
[39] On the other hand, it is argued for Mr McClintoblat:

The Applicant will suffer no loss if the injunctigmnot granted. The
work the Respondent was undertaking had come &ndrand there
is no risk to any confidential information. Evénhiere was damage
in this case it would be quantifiable. Althoughmidel by Enable the
Applicant is asserting that Mr McClintock wouldlisbe contracted

from MMC and therefore earning income for MMC thiéy were able
to prove this at a substantive hearing, the lossasily quantifiable,

and damages would be adequate.

[40] My earlier conclusion that MMC'’s argument is weakem what | consider an
inadequate description of the proprietary inteleaves me unable to conclude there

is no alternate remedy.
Conclusion

[41] On one hand | have sparse information about thprigtary interest MMC is
seeking to protect which has led to my earlier agsion that its case, whilst arguable,
is weak. On the other hand, there is evidence MraMcClintock would suffer
substantial inconvenience should the applicationgkanted; he would be without
work and income which would mean he is unable t@tnexpenses and it could

aggravate extant health problems.

[42] In such circumstances | have no qualms in conctudirat the balance of
convenience and overall justice favour Mr McClirkocThe application for interim

relief, therefore, fails.
Costs

[43] | reserve the issue of costs. | ask that the gmtty to resolve the issue but,
failing that, and in the event Mr McClintock wishts seek costs, he is required to
lodge and serve an application within 28 days o tletermination. MMC is to file

any response within 14 days of the application.

M B Loftus
Member of the Employment Relations Authority



