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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

[1] The applicant, Dorothy Mullay, was employed fulhé& as a tutor by the respondent in its
photography department in January 2003. The mgsifisant part of her work involved teaching
the first year diploma course in photography. &ls® taught some of the second year diploma
course students in her area of speciality, landsgapdules and some STAR courses for high
school students in their final two years of school.

[2] The respondent is the Southern Institute of Teawo(“the Institute”). The Chief Executive
Officer of the respondent is Penelope Simmonds d®held the chief executive position for eight
and a half years.

[3] Ms Mullay was a member of the Association of Staffl Tertiary Education (“the union”).
Her work was covered by the Tutorial Collective Hoyment Agreement between the Southern
Institute of Technology and the union (“the colieetagreement”).

[4] Ms Mullay says that she was unjustifiably dismisedn the Institute on 23 December 2003
when she was advised that her position as photbgrayor was redundant. Ms Mullay seeks
compensation of $20,000.00 together with lost wagesed on a salary of $42,414.00 per annum.

[5] The Institute says that Ms Mullay's claim is withomerit. It says that the redundancy
dismissal was genuine and implemented in accordasitbethe terms of the collective agreement
and the rules of procedural fairness.



The I ssues
[6] The issues that require consideration in this ease

Was the redundancy genuine?
Was the dismissal carried out in a procedurally faanner and in accordance with the relevant
provisions of the collective agreement and paréidui
» Did the Institute fail to ensure an environment whpartial redundancy could be properly
considered by Ms Mullay in light of the altercatidietween her and the programme
manager Karl Buckley on 8 December 2003.
* Was Ms Mullay promised a partial redundancy atntteeting on 8 December 2003?
* Should the Institute have dealt with the investaatof Ms Mullay’s complaint before
making the redundancy decision?
» Did Ms Simmonds promise or offer Ms Mullay at theeting on 8 December 2003 part
time/casual hours of work so as to create an eapentthat hours would be available or
that she would be advised by Ms Simmonds about?hem

Was the redundancy genuine?

[7] The Institute intended to offer a Bachelor of Pssfenal Photography from either 2004 or
2005. In accordance with recommendations fromNke Zealand Qualifications Authority for
such a degree, the Institute recognised there woaNg to be development of delivery materials,
resources and equipment. To enable this to taeeghe Institute intended not to offer the diploma
in professional photography year one in 2004 ansingply teach out year two in the diploma for
2004.

[8] There was going to be a potential impact on stgftamrangements, with the reduction in
students and teaching hours in 2004. A review iwidiated by the Institute in accordance with the
review provisions in the collective agreement, s&8.6, in November 2003.

[9] Following the review certain decisions were madeuabthe future direction of the
Department. They were that the diploma in professi photography year one would not be
offered for 2004, that year two in the diploma misttaught substantially by a person with first
degree level or higher qualifications and that enber of hours in the year two diploma course in
professional photography should be taught by someath a professional photography business
background. The decisions were implemented. Thes a reduction in one full time tutor
position in the photography department, Ms Mullay’s

[10] Ms Mullay was not replaced and in September 20@&fethwas a further review of the
photography department and a decision not to dfferdiploma in professional photography in
2005 or for the foreseeable future. The entiredd@pent was then disestablished.

[11] Ms Mullay accepted that the redundancy was gendureng the investigation meeting and
there was no submission to the contrary in theiegpt's final submission.

[12] In conclusion | am satisfied that Ms Mullay’s redancy was genuine.



Was the redundancy dismissal carried out in a procedurally fair manner?
Was the dismissal implemented in accordance with the relevant collective agreement?

[13] The applicant who was not represented by the uimioher employment relationship problem
made no reference in evidence or submission tesel8w6 in the collective agreement that applied
to all formal reviews. | am satisfied from the d@ce, documentation and answers to my own
guestions that the process for the review was takksm in accordance with the provisions in clause
3.6 of the collective agreement. No unfairnesgeims of the process set out in that clause was
alleged or indeed could be substantiated. Kristigrtie assistant secretary for the union who was
involved during the review, provided a written staent to the Authority. It was agreed that it was
not necessary to hear from her but the documentatipports that no issue was taken by the union
with respect to the process adopted by the Inetituthe union was fully involved and consulted
throughout the review by the Institute.

[14] | am satisfied that the dismissal was implementeddcordance with the provisions of the
collective agreement.

What happened at the meeting on 8 December 2003?

[15] The nature of the applicant’'s claim was not entirelear. Final submissions from the
applicant confirm that failure to ensure an envinemt where partial redundancy could be
considered by Ms Mullay is still part of the clainThis is inconsistent with another claim that
Ms Mullay was promised a partial redundancy atrtteeting on 8 December 2003 which she did
not turn down but which did not eventuate. Bothéhto be seen in light of what became clear at
the investigation meeting, that there was in faatpartial redundancy available for Ms Mullay
when the redundancy decision was made, as all éxnas had been absorbed by the technician
role to make it a full time position. There is@lan issue as to promise/expectation of part
time/casual hours as a result of a discussion Bad&mber with Ms Simmonds.

[16] The union initially raised the possibility of a pal redundancy for its members in the
photography department during the review procesbh tis Simmonds. Ms Simmonds indicated
that she would consider partial redundancy if stadfe interested but that it could not be more than
0.6 of a full time position and it was unlikely b@ that high a proportion of a full time job. Mea
used the terms partial and proportional in termsreafundancy interchangeably as the parties
themselves did in evidence and correspondence.ropoptional or partial redundancy is where
there is a permanent part time position availableas employee who accepts such proportional
redundancy is only compensated for part of the ébssfull time position.

[17] Ms Smith in her role as union representative adkedullay whether she wished to consider
partial redundancy. Ms Mullay said at the investiign meeting that she told Ms Smith she did not
wish to accept partial redundancy. Ms Mullay shiat shewas hoping that she would have a full
time job and that Karl Buckley who was at that time programme manager would no longer have
that role. Ms Smith in a letter dated 9 December advised Mm®inds with respect to Ms Mullay
at this stage she has indicated that she is unable to offer herself for a proportional redundancy and
recognises that in the event of only one full time staff member remaining that the Programme
Manager will be the obvious staff member to retain their position.

[18] Ms Mullay did not agree with the paragraph in MsitBia letter in its entirety but accepted
that Mr Buckley had higher level teaching qualifioas than she did. This influenced the selection
for redundancy because the decision from the rewaw that the year two diploma must be taught



4

substantially by a person of degree level or highred Ms Mullay was the least qualified of the
teaching staff.

8 December 2003

[19] On 8 December 2003 Ms Mullay had an upsettimgdent with Mr Buckley about her
performance appraisal. Ms Mullay said she was svaband physically prevented from leaving the
building. The incident left her badly shaken.

[20] Ms Mullay, with the help of a support person, BeenDe Bono, organised a meeting with
Ms Simmonds to complain about Mr Buckley. Theres\alispute about whether the meeting took
place on 8 or 9 December 2003. Nothing significarms on that and | will accept Ms Mullay and
Ms De Bono’s evidence that the meeting was on &béer 2003.

[21] Ms Mullay made a formal complaint about Mr BuckleyMs Simmonds. Ms Simmonds was
concerned about the matter and she explained thef@omplaint process to Ms Mullay and took
notes of the incident. The discussion about tleelent occupied most of the meeting which was
about 45 minutes long. There was some brief dsonsabout the review and discussion about a
STAR course which would not place her in directtachwith Mr Buckley.

[22] | found Ms De Bono to be a reliable witness in temwh a general overview of the meeting. |
have treated her evidence about specific details same caution as she was not asked about her
recollection of the meeting until about May 2005.

[23] Ms Simmonds was adamant and 100% sure that she $pdks Mullay about a proportional
redundancy at the start of the meeting and thaMi&ay said she could not afford that financially.
Ms De Bono did not recall any discussion aboutiglartdundancy and said that the discussion was
about a STAR course away from Mr Buckley. Ms Den8aaid that roughly eight hours per week
was discussed. Ms Mullay denied ever making a cemimabout not wanting partial redundancy
because of her financial situation. The notesrtdieMs Simmonds did not record any discussion
about the review except that it was a differentcpss to the formal complaint process. | am
fortunate in being able to rely on other evidenothbn terms of later conduct and correspondence
close to the time to determine the reliability lné Wifferent accounts which | will set out shortly.

[24] | want to consider firstly the discussion about 8AR course. It was probably not clear to
Ms De Bono but, | am satisfied, quite clear to Msllgly that the discussion with respect to this
STAR course was not about a tenured proportionaltipae position as defined under the collective
agreement but rather a part time casual positiom few hours per week tutoring. STAR courses
are five hours per week. Ms Mullay had had twouehsppointments to tutor STAR courses in
2002. Both were in writing. Although the word gakwas not used during the conversation | am
of the view that it was clear, to at least Ms Sima® and Ms Mullay, that the discussion was not
about a proportional redundancy. In any eventhibers discussed would not have satisfied the
requirements in the collective agreement for a priopnal part time position of 0.3 of a full time
position.

[25] This conclusion is further strengthened by a lettated 12 December 2003 sent from

Ms Simmonds to the union and copied to Ms Mullag ather staff in the photography department.

Ms Mullay accepted that she had received the Idiiecument R in the respondents bundle). That
letter from Ms Simmonds said amongst other mattet

Saffing numbers will be affected and as no staff member is wanting to take
proportional redundancy a full redundancy seems inevitable.



[26] There was no reason advanced by Ms Mullay why Mm®nds would have simply
disregarded her wishes if she wanted the possilofia partial redundancy explored as part of the
review. It is quite implausible that Ms Simmondsuld promise Ms Mullay a partial redundancy
at the meeting on 8 December 2003 and then a fgw ldger record in a letter to the union which
was copied to Ms Mullay that no staff member wartethke proportional redundancy. Ms Mullay
made no challenge to that letter when she recetwetiich would have been a natural reaction if
there had been a promise of proportional redundamythis time the union was involved in the
review.

[27] It is also very significant that Ms Mullay did nathen advised by Ms Simmonds that her
position was redundant on 23 December 2003, shat ghe had been promised proportional
redundancy. There was no mention of a promiseropgrtional redundancy when Ms Mullay
wrote to Ms Simmonds in February 2004 and askeditath@ formal complaint outcome. | also
place reliance on the fact that after Ms Mullaytiasted Ms Thomas there was no reference to a
promise of hours in the early correspondence whiclhissed instead on an unsafe environment
preventing consideration of proportional redundantiydeed it was not until early 2005 that there
was any suggestion of promised hours.

[28] | take all this into account in concluding that Mslllay knew the discussion about STAR
hours on 8 December 2003 was not about proporti@tindancy but about part time casual tutor
hours. The correspondence and subsequent conduttieoparties is more consistent with
Ms Simmonds’ evidence that she believed Ms Mullalyribt want proportional redundancy. It is
consistent with the raising of hours in a STAR seuas another option and with the discussion
about Ms Mullay checking with WINZ about any impact her benefit as a result of performing the
hours. 1t is also consistent with Ms Simmondsitglko Ms Mullay again on 23 December 2003
after Ms Mullay was advised her position was redmdabout the possibility of some part time
casual work in the New Year.

[29] Ms Simmonds belief that the reason Ms Mullay did want proportional redundancy was
financial is consistent with her instructions to Mench who wrote to Ms Thomas on 20 May 2004
and said:

At no stage did Ms Mullay ever advise the Institute that the reason she was not
interested in partial redundancy was because she felt her working environment
was unsafe. What she told both the Union and the CEO was that for financial
reasons a partial redundancy was not an option for her. At no stage did she ever
indicate that she would have accepted a partial redundancy if certain conditions
had been satisfied.

[30] I find that Ms Simmonds did not promise Ms Mullapportional redundancy on 8 December
2003. | am satisfied Ms Simmonds held a genuiegyivhether as a result of a conversation on
8 December 2003 with Ms Mullay and/or because ofveosations with Ms Smith from the union,
that the reason Ms Mullay did not want proportionatlundancy was financial. | am further
satisfied that there was no reason for Ms Simmaiodisig the review process to believe otherwise.

[31] The availability of any STAR hours would not haveeh known until after the review and
after January 2004. In any event Ms Mullay hasenesaid her claim was about those part
time/casual hours even in final submissions follmyyumy discussion with counsel as to whether the
claim was in fact about a promise or a legitimaggeetation in terms of those hours.
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[32] | have considered the matter anyway in light of ¢évedence. 1 find that the facts do not

satisfy that there was an unequivocal representatidhe availability of specific part time/casual

tutor hours to Ms Mullay on 8 December 2003. Thareldn’t have been as it would not be known
until the New Year whether there would be hoursilabbe because they were dependent on
enrolments.

[33] Even if there had been a representation, Ms Mudlayibsequent conduct for reasons | have
set out does not support that she relied on aseptation about causal hours. She made no enquiry
of the Institute at any time about the part timsdezd STAR hours in any specific way either
directly or through Ms Thomas. The focus | findswan proportional redundancy.

[34] In terms of detriment | conclude Ms Mullay’s contemd stress was not related to the hours
for a STAR course but about her full time positioging redundant. At all times throughout the
review | find that Ms Mullay held on to the hopeattshe would not be made redundant and would
retain a full time position. Although this is umgg&ndable | am of the view it influenced the way
she considered and responded to any alternativenspincluding proportional redundancy. As it
turned out though there was no proportional redoogaavailable as all the extra hours were
allocated to the technician to make up a full troke. | do not find that there was a promise about
the STAR hours or that Ms Mullay had a legitimatpectation with respect to the hours that can be
relied on.

[35] That leaves the issue then about how the Institeiddt with the complaint against Mr Buckley
and whether there was an unsafe environment foMilky. The difference between the process
of complaint and the process of review was disaissgh Ms Mullay at the meeting on 8
December 2003. They were two different procesSdwe Institute would be open to criticism if it
linked the processes or rushed the complaint ifgeggin against Mr Buckley. The outcome of the
investigation process into the complaint fell shafrtlismissal. The outcome of the review was that
Mr Buckley taught the year two diploma course. The#come for Ms Mullay from the review
process would not have been any different therefegardless of the complaint. Ms Simmonds
appropriately gave Ms Mullay special leave from &cBmber 2003 to 23 December 2003 when the
outcome of the review was available. This supptiitt Ms Simmonds was concerned about
Ms Mullay’s wellbeing during the meeting. | do nftd that Ms Mullay can have a grievance
against the Institute that the environment was ghelh she could not properly consider or tell
Ms Simmonds that she wanted partial redundancyoeaglas part of the review.

[36] On 23 December 2003 Ms Mullay was advised thapbsition was redundant. She was paid
her full redundancy compensation in accordance i@ collective agreement, offered the
assistance of the employee assistance programmie degeloping a curriculum vitae. She did not
take up these options at the time because she wi#s shocked and disappointed by the
redundancy.

Determination

[37] Ms Mullay lost what she described as degam job. It was through no fault of her own but
because the Institute wanted to take steps to affdegree in photography and teach out the
diploma. Unfortunately during the review process Mullay had to formally complain about an
incident involving the programme manager.

[38] I have found that Ms Mullay’s redundancy was geawand that her position no longer exists.
The Institute dealt with the review and subsequistision in accordance with the process in the
collective agreement. It was regrettable that M8l&§ was kept waiting on 23 December 2003 but
that of itself is not sufficient to vitiate an otiagse justified dismissal.



[39] | have found that there was no promise of a paréidundancy to Ms Mullay and that there
can be no criticism of how the Institute handlegl tbmplaint about Mr Buckley. There was in fact
no proportional redundancy available. The disarssibout STAR hours on 8 December 2003
clearly concerned part time/casual tutor hourshmfua five hours per week and was unrelated to
any proportional redundancy. That discussion, WHiwiew as Ms Simmonds attempting to be
helpful to Ms Mullay, has | find been misconstruad terms of the claim of a promise of
proportional redundancy. | have not found Ms Myltzan have a claim based on those STAR
hours. | am quite sure if this matter had beemp@nry analysed on the basis of what the discussion
was actually about it would never had got as faarasvestigation meeting.

[40] | do not find that Ms Mullay has a personal griesaragainst the Institute that she was
unjustifiably dismissed.

Costs

[41] | reserve the issue of costs. Ms Mullay is legalged. | do want to record that the
applicant’'s case changed significantly since tltegestent of problem was first lodged and then
amended twice. The respondent has been subjextadrificant cost because it was required to
cover the wide issues by the applicant in statesnehtevidence before it became clear that the
evidence would be more limited at the investigatioeeting.

Helen Doyle
Member of Employment Relations Authority



