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Employment relationship problem

[1] The applicant (Mr Moynihan) alleges that he wasustifiably dismissed on a summary basis
by the respondent (NZAS) on 21 April 2005.

[2] NZAS resists Mr Moynihan’s claim saying that any fand reasonable employer could have
summarily dismissed in the particular circumstannegshich NZAS acted.

[8] The parties attended mediation provided by the Mtexh Service of the Department of
Labour but were unsuccessful in resolving the egmknt relationship problem between them.

[4] Mr Moynihan was a crane driver employed by NZAStafTiwai Point Aluminium Smelter.
Mr Moynihan had been employed by NZAS for 20 yesssa crane operator and at the time of his
dismissal, he was working in the carbon bakingdaepart of the Smelter.

[5] Mr Moynihan was dismissed for a single incidentaethiook place on 17 March 2005.

[6] On that day, Mr Moynihan was working in the carlii@king furnace and as part of his crane
driving operation, he was required to move refractot working platforms.

[7] This operation required Mr Moynihan to move hisneawhich operates on a gantry system
running the length of the carbon baking furnaceasto be in a position to hook up to the refractor
pit working platforms and move them as requirechimithe carbon baking furnace.
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[8] NZAS contends that the way in which the crane isbé& operated in these particular
circumstances is spelt out in its “Current BestcBeca” (CBP). The essence of the instruction in
CBP is that the crane driver should act on the rerdé the dogman in moving the refractory pit
working platforms.

[9] The dogman is a designated employee being onéeaina of refractory bricklayers. The task
of dogman rotates from one employee to anotherthHeuprinciples of the role remain the same; the
dogman controls the crane operator by hand sigmaksdio signals.

[10] On 17 March 2005, the radio was not working andhgoonly basis on which Mr Moynihan
could have been directed by the dogman was by signdls.

[11] A flashing light was supposed to give a warning thalatform was still engaged, that is that
there was still a bricklayer actually working frahe platform.

[12] Mr Moynihan acknowledges now that the light may Iwelve been flashing, but he has no
recollection of having seen it at the relevant tinftais clear and undisputed that there were malha
signals from the dogman (who was in faa thricklayer still working below in the cgge
Mr Moynihan says that all of the other indicatovaiéable to him, including in particular the body
language of the two bricklayers he could see, sstgdeto him that he could move his crane into
position over the platform, hook the crane up ®platform and “take the slack out of the chain”.

[13] Mr Moynihan proceeded on this basis and having that far in the manoeuvre was
confronted by waving and shouting from the two kiagers that he could see (the two above
ground) and he then realised that the cage thaatidhooked up to still had someone in it.

[14] Mr Moynihan then immediately lowered the chain, omed the hook from the cage and took
no further steps until the bricklayers were reagdlyHim again, which seems to have been a few
minutes later.

[15] NZAS contacted Mr Moynihan the following day thréuds superintendent of the carbon
bake furnace, Mr Dave Carrick, to indicate that N\&Z&vished to speak with Mr Moynihan in
relation to the incident the previous day.

[16] There is dispute about the initial telephone dismmsbetween Mr Carrick and Mr Moynihan
and in particular whether Mr Carrick made it cldzat the matter was seen by NZAS as potentially
serious.

[17] The meeting to which Mr Moynihan was summoned orME8ch was to give Mr Moynihan
an opportunity to advance his view point on theMligfch incident, and after he did that, Mr Carrick
indicated that given the potential seriousnesefincident, Mr Moynihan would be suspended on
full pay to enable NZAS to conduct a thorough imgui

[18] There was a further meeting between Mr Moynihan amgresentatives of NZAS on
20 March 2005 at which Mr Moynihan was providedhngtatements taken from other parties to the
incident. Mr Moynihan was requested to providaisgent response.

[19] Mr Moynihan and NZAS representatives met again oAptil and on this occasion Mr
Moynihan was represented by his counsel, Ms Fremhthis meeting, Mr Moynihan submitted a
written statement and Ms French provided writtebnsigsions. At the previous meeting, Mr
Moynihan had simply made an oral statement.
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[20] There was a further meeting between NZAS and Mr mitegn on 8 April 2005 at which
NZAS representatives indicated that their provialooonclusion was that Mr Moynihan be
summarily dismissed for serious misconduct. Resp®rvere sought.

[21] Another meeting between NZAS and Mr Moynihan on A®il 2005 resulted in NZAS
advising it intended to dismiss Mr Moynihan subjectany further observations that he might want
to make.

[22] There was a further and final meeting on 21 Ap@I02 at which Mr Moynihan was
summarily dismissed from his employment. In eseeMZAS say that they had reached the
conclusion that they lacked the necessary trustcamfidence in Mr Moynihan’s ability to work
safely.

I ssues

[23] The central issues are whether NZAS’s investigatvas a fair and proper one, and whether
the dismissal which followed was a justifiable resge.

[24] It is helpful to analyse the matter under the foiloy headings:
a) The relevant law;
b) The investigation;

c) The decision on penalty;

Thereevant law

[25] Section 103A of the Employment Relations Act 2086 ut the test for justification. The
test is an objective one and | must consider wheM&AS’'s actions were what a fair and
reasonable employer would have done in all theunistances at the time of Mr Moynihan’s
dismissal.

[26] The meaning of the new test for justification irtedrin the statute by the Employment
Relations Amendment Act (No.2) 2004 has been thgstiof much debate.

[27] For present purposes, | accept Ms French’s subonighiat the intention of the Parliament in
providing this statutory test of justification was vary the approach so clearly enunciated by the
Court of Appeal irW & H Newspapers Ltd v. Oram [2001] 3 NZLR 29.

[28] Ms French asserts in effect that the intentionhef Parliament was to move the law on this
particular point in the direction of favouring erapées by reducing the discretion afforded
employers irOram. | agree with that analysis.

[29] Ms French also asserts, while acknowledging thathia regard her submission is more
contentious, that a judicial approach which contietes a range of reasonable responses is no
longer good law. Again, | agree with that analysisthe reason that it seems to me to be consisten
with the language in the statutory enactment.
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[30] Since preparing this determination in draft formhave had the benefit of reading Judge
Shaw’s decision in Air New Zealand Ltd v Hudson B@06 30 May 2006, the first decision of the
Employment Court on the new statutory test forifiesttion.

[31] In a careful analysis, Her Honour determines thattést to apply is as follows:

A particular employer, having followed a proper process of investigation is justified in
dismissing an employee for misconduct if the Court or the Authority finds that a fair and
reasonable employer would have dismissed in those circumstances

[32] That then is the test | must apply in the presasec
Theinvestigation

[33] There was criticism of the process used by NZAShtestigate the incident of 17 March
2005. The important criticisms of the process rtedae considered in turn here.

[34] On the day after the incident, there was a telephthscussion between Mr Carrick of NZAS
and Mr Moynihan. Mr Carrick says that he rang Moyihan at home and that he referred to the
incident agotentially serious. Mr Moynihan’s evidence on this point is that ®arrick did not tell
him the matter wapotentially serious misconduct, but Mr Carrick stood by his evidence that he has
used the wordpotentially serious.

[35] Mr Carrick admitted that he could not recall reffegrto dismissal as a possible outcome in
that early exchange and he also acknowledged thdfidynihan did not get the seriousness of the
position. Mr Carrick’s evidence was in effect tivtit Moynihan sought to make light of the matter
and indeed initially refused to acknowledge thatéhhad beeany incident on the previous day.

[36] What both Mr Carrick and Mr Moynihan agree aboutetation to this first conversation is
that Mr Carrick did not suggest to Mr Moynihan tih&t should bring a representative with him to
that first meeting. Mr Carrick tries to deal withis possible deficiency by saying that all that he
was doing in this initial meeting was fact findiagd he simply wanted to get Mr Moynihan’s
recollection of what had actually happened.

[37] This fact finding process was, by common conserd¢cgeded with on the footing that Mr
Carrick asked Mr Moynihan questions, when theyrdakt, and Mr Moynihan responded.

[38] NZAS says that there is no evidence before the d@itththat Mr Moynihan was prejudiced
by the absence of a representative at this firsgtimg Mr Moynihan says that he fetnbushed
when he met with Mr Carrick and that, having golen@ to the meeting to, as it were, provide
information, | found myself in the middle of a disciplinary meeting having gquestions put to me and
then being suspended.

[39] It is difficult to square NZAS’s claim that thereaw no deficit to Mr Moynihan in attending
this first meeting without a representative with Moynihan’s evidence of what actually happened.
It may be, as NZAS contends, that Mr Moynihan datl say anything he might not have said had he
had a representative present.

[40] The fact is that the normal rules about procedarenmployment matters are predicated on the
footing that the employee knows roughly what toestpgfrom each part of the process by having
that information provided to him or her by the eaydr's representative. This was a situation
where Mr Moynihan believed that he was providingpimation about an incident he had been
involved with the previous day which plainly he tight was less significant than the view that
NZAS took. Instead of providing the employer witiiormation and carrying on with his normal
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work and life routines, his evidence was that hes warprised by the vehemence of NZAS'’s

performance at that first meeting, had not apptedian advance that he was potentially at risk from
a disciplinary perspective, and certainly he hat expected to be suspended by the end of the
meeting.

[41] | accept Mr Moynihan’s evidence on this matter e truthful. In my opinion, based on the
evidence in this particular case, NZAS failed absay to satisfy the requirement that they
adequately communicate to Mr Moynihan the nature extent of the meeting that he was being
asked to attend.

[42] The very fact that Mr Carrick admitted that he thlouthat Mr Moynihan was minimising the
incident, ought to have put Mr Carrick on noticattla representative should have been insisted
upon. As it was, no representative was even stggyeand in my opinion that makes the result of
this first meeting potentially unsafe.

[43] A further issue which | need to examine is the faesof the alleged difference between the
material provided to NZAS by Mr Moynihan at thissti meeting (by way of information solicited
from Mr Moynihan by questioning by Mr Carrick) arige written statement with Mr Moynihan
made at a subsequent meeting on 1 April 2005.

[44] The meeting on 1 April was attended by Mr Moynilzard his counsel and was convened to
enable Mr Moynihan to respond to statements whith darlier been given to Mr Moynihan by
NZAS at a meeting on 20 March 2005.

[45] Mr Moynihan says that there were two fundamenttiedinces between the material he had
provided in the original question and answer sessio 18 March and his written statement on
1 April. Those fundamental differences are saidédhe emphasis in the 1 April statement on Mr
Moynihan’s intention, and Mr Moynihan'’s referral ine 1 April statement to similar behaviour by
work colleagues.

[46] NZAS contended that the initial verbal statemerd #re 1 April written statemerdid not
differ materially. Mr Moynihan resists that proposition for thesesas just outlined.

[47] Whatever NZAS'’s characterisation of the nature led two statements, the fact is that in
respect to Mr Moynihan’s contention that other eraivers did what he had done and did not
suffer disciplinary consequences, NZAS, having begpraised of this contention in Mr
Moynihan’s statement of 1 April, proceeded to mdlkgher inquiries to test Mr Moynihan’s
contention.

[48] The evidence tendered by NZAS’s witnesses, andastgipby their documentary evidence of
the investigation that they conducted, was thatenthiere were some occasional examples of crane
drivers hooking up without prior authorisation, rin@vas no evidence of those crane drivers then
lifting the platform after hooking up. Given thislr Moynihan had, by his own admission, done
both, NZAS argued that his position was different.

[49] However, at the investigation meeting, evidence grasn from two crane drivers as to their
practice. These crane drivers said that they tnadh time to time, hooked up without a signal and
one also said that it waerfectly feasible for Mr Moynihan to say, as he did, that he was jaking
the slack out of the chain and that in doing thatslightly over tightened the chain with the réesul
that the platform moved fractionally.

[50] Further, one of the crane drivers who gave evidaicthe investigation meeting said he
would hook up_andaise the platform without instruction but | actépat the evidence does not
disclose that that admission was made to NZAS dutminvestigation.
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[51] Mr Moynihan says that there were deficiencies mwWay in which NZAS documented their
investigation, including the failure to disclosarsoinformation to him and a failure to accurately
apprise Mr Moynihan’s solicitor on the work praetiof other crane drivers. No doubt the
investigation was not perfect. However, these cikgiicies are in my opinion no more than
blemishes on the overall process.

[52] | am more troubled by Mr Moynihan’s next objectiaich is to the failure of NZAS to
encourage his participation in the reconstructibthe events complained of. The reconstruction
was important to NZAS in its final disposition et matter.

[53] NZAS characterise this exercise as a re-enactnaginérr than a reconstruction and they say
this re-enactment was part of a much wider invastbg and only one of the factors which the
decision-maker took into account. The appropragscriptor for the process is neither here nor
there. The fact remains that NZAS used the probgdbeir own admission, as one of flaetors
that the decision-maker took into account in comthe decision to dismiss.

[54] The law on natural justice as it applies to theestigation of an employer is well known. In
New Zealand (with exceptions) Food Processing IUOW v Unilever [1990] 1 NZILR 35, the Labour
Court held that an employee is entitled to havealegation squarely put to him, have a genuine
opportunity to refute, explain or mitigate his cant and then have the employer consider his
explanation in a fair and unbiased way.

[55] In my view, NZAS's failure to have Mr Moynihan p&ipate in the re-enactment does not
give Mr Moynihan the opportunity he is entitled to, explain or mitigate his conduct and his
absence from the re-enactment means the NZAS deaisaker is robbed of a potentially valuable
building block in giving the required unfetterechsaleration to Mr Moynihan’s explanation.

[56] Indeed, it does seem that NZAS have rather dowegréae importance of the reconstruction

or re-enactment in the face of the argument fromynihan that he ought to have been involved.
The evidence suggests that the simulation exevegsg at the time it was done and at the time that
the decision was taken to dismiss, if pototal as Mr Moynihan suggests, at least important in the
final decision.

[57] The next objection raised by Mr Moynihan is also,my opinion, an important area of
concern. The central difference between Mr Moynitia@onduct, and the conduct of some fellow
crane drivers, relates to Mr Moynihan’s decisionta&e the slack out of the chain and lift the
platform fractionally. There was evidence befdre Authority that one other crane driver did that,
although as | have already conceded, that evidéoes not appear to have been available to NZAS
during its investigation. Given the importance loé tifting of the hook to take the slack out of the
chain, it follows that how high the chain was liftes a highly relevant factor.

[58] Mr Moynihan’s complaint essentially is that NZASiavestigation of the matter was
completely unscientific in that the investigatinfjaer invited witnesses to indicate the distarioe t
platform moved by moving their hands.

[59] Mr Moynihan says this is significant because itlded witnesses to give a variety of more or
less unspecific impressions about how far the @latfhad actually been moved by Mr Moynihan’s
actions. Further, it is significant because, asave already made clear, the single difference
between Mr Moynihan’s non-compliance with NZAS'’s Sfamary Best Practice (CBP) is in
relation to his lifting the hook so as take the slack out of the chain. In those circumstances, |
think Mr Moynihan is right to criticise NZAS’s ingéigation and | agree with him that on the face
of it, the issue of the distance that Mr Moynihaaswsupposed to have raised the cage was not
accurately established by the employer’s invesbgat
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[60] Furthermore, this lack of specificity in the estshing of the distance the platform was
moved, seems to me to tie back to Mr Moynihan’swileat this intention in moving the platform is
relevant. NZAS contend that Mr Moynihan acceptt tie lifted the platform. While that is true as
far as it goes, that bald statement over simpliiigsMoynihan’s position. Mr Moynihan says he
lifted the platform fractionally by 25 — 50 mm withe intention of taking the slack out of the chain
and for no other purpose.

[61] Given NZAS's inability to satisfactorily establisim its investigation, any consensus on the
distance the platform was moved, | would have thowagfair and reasonable employer would then
have turned to consider Mr Moynihan’s intentionaameans of establishing what happened and
what level of culpability should attach to thoseets.

[62] Mr Moynihan then raises a series of complaints &boelinquiries that NZAS made or ought
to have made about the events complained of, p&atlg in relation to the observations of the
incident by the two employees who were most clogelyximate to the crane at the time the
incident happened. It is true that these two veises changed their story materially during the
course of the investigation. It is also true thi#hough these two co-workers were argudbgbest
witnesses of the event complained of, they stily saw the incident of concern to NZAS for a very
short period of time.

[63] Given the reliance on these two employees by thesiigation, the fact they changed their
story especially in relation to Mr Moynihan’s rei@e on their “body language” ought to have raised
doubts in NZAS’s mind.

[64] Further, I am troubled by NZAS’s miscounting of thember of previous safety issues
Mr Moynihan had been involved in. One such inctdeounted in the Statement in Reply as a
safety issue which Mr Moynihan had been the archi& was actually a matter where he had only
been a witness.

The decision on penalty

[65] NZAS has a strong safety culture. Its operatioesisentially a dangerous one, both in terms
of the size and complexity of the production pracasd in terms of the inherent risks attached to
the various operations at the smelter plant.

[66] NZAS developed its "Customary Best Practice" irstka to promote agreed and appropriate
common standards of work across the workplaces diear that safety is a major focus of CBP.

[67] In relation to the particular operation being parfed on 17 March 2005, the CBP specifies
that the crane operator is to be under the coofrthe dogman whose instructions, either by hand
signal or by radio telephone, are to be followedHh®ycrane driver.

[68] Itis common ground that Mr Moynihan acted befdre dogman had given any instruction to
him. It is also common ground that Mr Moynihan wn&hat NZAS’s “Customary Best Practice”
provided in respect of the relevant operation.

[69] Mr Moynihan’s terms and conditions of employmenthANZAS included a provision that he
be bound by NZAS’s Code of Conduct. Under the sadingdismissal offences is the following
entry:

* Non-compliance with the health, safety, environmental and operating standards of the
Company where thisis deliberate or the result of gross negligence
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[70] As | indicated earlier, in the Authority’s view,dlctlear difference between Mr Moynihan’s
conduct and the conduct of other crane drivers gane evidence at the investigation meeting, was
that Mr Moynihan not only moved the crane in andkenl up but also lifted the hook take the
slack out of the chain. That latter action distinguishes Mr Moynihantaduct from the conduct of
other crane drivers.

[71] Mr Moynihan never denied that he lifted the hookasoto move the platform below by an
incremental amount, although the amount of thateiment is in dispute. What Mr Moynihan says
in his defence is that his intention in doing whatdid is relevant.

[72] Mr Moynihan accepted in his oral evidence thatrgary might have resulted if he intended to
lift the platform but he says that was not his riiten.

[73] In his oral evidence, Mr Carrick, who is the supemndent of the carbon baking furnace at
NZAS, confirmed that he had given consideration wbether the appropriate response to
Mr Moynihan’s error was some kind of warning. Bwgglication anyway, Mr Moynihan may well
have accepted some disciplinary response shorisofigsal or at least that inference is capable of
being drawn from the final paragraph of Mr Moynitgsubmissions in reply.

[74] For NZAS though, the issue came down to an appdicaif the clear words in its disciplinary
procedure and, having found that Mr Moynihan’s @ctdid not comply with NZAS'’s safety
standards (which Mr Moynihan acknowledged he knéwtbe only issue was whether the actions
complained of were either deliberate or the resiudjross negligence.

[75] If the actions were neither deliberate nor the ltesugross negligence, then the appropriate
disciplinary response, in terms of the disciplinprgcedure, was by way of warning.

[76] NZAS reached the conclusion that Mr Moynihan's @utsi were either deliberately non-
compliant or grossly negligent in respect of thempany's enunciated safety standards and
accordingly the decision was taken to summarilyniés him.

[77] Ms French, for Mr Moynihan, contends that NZAS’s EBoes not unequivocally preclude

the action that Mr Moynihan took and therefore aiuld not be said that Mr Moynihan either

deliberately or grossly negligently breached NZAS&gety standards. The fact that NZAS clearly
enunciated a revised policy after Mr Moynihan’snaissal may support Ms French’s contention.

[78] However, | think Mr Moynihan’s own evidence givedet lie to this submission.
Mr Moynihan never denied doing what he was accugeatbing; he simply did not attribute to his
actions the negative connotations which NZAS chiogsdace on them.

[79] I reject Ms French’s suggestion that NZAS’s poliegs somehow not clear. It is true that the
original policy (the one that applied at the time Moynihan was dismissed) may not have been as
artfully worded as it could have been, but it seenme the meaning was clear enough and | did
not understand Mr Moynihan to ever contend thadidenot understand what it meant.

Determination

[80] In order to reach a conclusion in this matter, trhalance the procedural irregularities that |
have identified which potentially put the employeprocess at risk against NZAS’s determination
to make its workplace as safe as is humanly pasdayl beingnon-negotiable on issues of
workplace safety.
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[81] | am satisfied that the strong health and safellyi@ideveloped by NZAS is a relevant factor
in balancing those procedural deficits.

[82] However, | have reached the conclusion that NZAB\estigation is so flawed as to cast
doubt on the decision to dismiss. | am especiatlybled by the failures around the first meeting
(especially NZAS's failure to insist on Mr Moynihdmaving a representative present), the failure to
involve Mr Moynihan in the reconstruction and thalw him to mitigate or explain himself, and
the issues about the distance the platform was dhawel the relationship between that and Mr
Moynihan’s intention.

[83] In my judgement, looking a the decision making oh#ithese various deficiencies had not
been apparent, NZAS may well have reached a cdoaolukat a disciplinary response short of
dismissal was appropriate.

[84] It follows that | have reached the conclusion thtMoynihan has a personal grievance by
reason of an unjustified dismissal because the Nit#&&stigation was not a fair and proper one and
thus the conclusions reached by that investigatreropen to question.

[85] | need to consider the matter of contribution. my opinion Mr Moynihan has significantly

contributed to his own misfortunes by not scrupalpdollowing the “Customary Best Practice” of
NZAS. By his own admission, he did not comply witle policy although he plainly understood it.
A disciplinary response of some sort was inevitablethink the appropriate way to reflect this
contribution is in reducing the compensation thaghnhotherwise be awarded.

[86] Mr Moynihan claims $50,000.00 by way of compensatiéor reasons, | have just advanced,
| do not think it is appropriate that | considelagge figure. | think a figure of $7500.00 repnetse
an appropriate award.

[87] In addition to compensation Mr Moynihan seeks reirsbment of lost wages at the rate of
$3000.00 gross per month and permanent reinstatemlenthe particular circumstances of this
case, | do not think it appropriate to reduce ttages figure to reflect any contribution from Mr
Moynihan and accordingly | award him $36,000.00sgro

[88] Reinstatement is the primary remedy in the statu#ZAS says they have lost trust and
confidence in Mr Moynihan’s ability to work safelyMr Moynihan says he is capable of being
reintroduced into the workplace and working safely.

[89] | have given earnest consideration to Mr Moynihashesire to be reinstated. | accept Ms
French’s submission that, if the submissions of leggy parties were to be uniformly successful,
no employee would ever be reinstated.

[90] NZAS's passionate commitment to safety is entird@lydable. Mr Moynihan’s desire to
continue his career at NZAS is equally laudabler Mbynihan’s absence from NZAS for twelve
months will have given him an opportunity to reflea his shortcomings.

[91] | direct that Mr Moynihan be reinstated to his femyposition or to a position no less
advantages to him at NZAS. In doing that, | haa&ched the conclusion that in a large workplace
such as the smelter, NZAS has opportunities todisditable role for Mr Moynihan and or to assist
his reintegration into the workplace with approfgitaining and development.
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Summary

[90] I have determined that NZAS should:
a. Pay Mr Moynihan compensation under S123 (1)(c)(ithie sum of $7500.00
b. Pay Mr Moynihan wages of $36,000.00 gross

c. Reinstate Mr Moynihan to his former position oratgosition no less advantageous
by Monday 26 June 2006

Costs
[92] Costs are reserved.

James Crichton
Member of Employment Relations Authority



