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DETERMINATION OF THE AUTHORITY

Introduction

[1] This problem was the subject of an investigatioreting over three days in
December 2010 at the end of which it was agreed piiaies would provide
submissions on a timetable finishing in late Febri2011. By agreement in early
February 2011 the original timetable was enlarggdabwveek. The Christchurch
earthquake on 22 February 2011 resulted in therfdiiding my hearing notes being
trapped in the Authority’s office until recentlyBecause of the passage of time | have
had to start from scratch with the work of preparithis determination so | have
reread all the substantial volume of material piedi before and during the
investigation meeting, considered the parties’ sabions which were filed in

accordance with the amended timetable and reréadydiearing notes.



2
[2] Before this file was retrieved from the Authorityffice the parties provided a
duplicate file. | gather there was some disagre¢madout whether the duplicate
materials were all produced or filed during the i#arity’s investigation. | record that

| have not referred to this duplicate file in thregaration of this determination.

Employment Relationship Problem

[3] Pathways Health Limited is a charitable companysteged with the Charities
Commission. The company is the successor to Pgthweaust. Ms Moxon was
originally employed by the Trust and was offered acscepted employment with the
company on the same terms and conditions whensitnasd responsibility for the
Trust’s work known as Pathways. Pathways is aigeswof community based mental
health services. In this determination | will geally refer to the respondent as

Pathways.

[4] Pathways employed Ms Moxon as a registered heatifegsional (RHP) in
about September 2005. At that time Ms Moxon hie&ldualifications B.A. and M.A.
in psychology and a Post Graduate Certificate afi€dl Supervision (Social Work).
In 2009 Ms Moxon completed the degree Ph.D. in ipsigy. According to the job
description Ms Moxon’s work at Pathways involves lassisting service users to
reach and maintain optimum physical, emotional apulitual wellness; providing
oversight and education to support workers; anctldging networks that ensure that

the service user pathway is seamless.

[5] In August 2009 Ms Moxon received a letter from Ratys raising allegations
of bullying behaviour by her towards other staffdabehaviour by her causing
unreasonable distress to another staff member. Md®n was asked to attend a
meeting as part of an initial investigation. Frtrat beginning there followed a series
of interactions which culminated in a letter dag&&8dApril 2010 by which Ms Moxon
was given a first written warning expressed to renective for the following 6
months. Ms Moxon challenges the fairness of vilyuavery part of the process by
which Pathways came to that decision. The posiftoriMs Moxon is also that the

allegations were baseless.

[6] In her statement of problem Ms Moxon describespneblem asunjustifiable

action causing disadvantage, particularly ...Dispgardf treatment [and] Breach of
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contract by virtue of unfair treatmemind Unjustifiable disciplinary action, being a
course of conduct (constructive dismissal) with dieéberate and dominant purpose
of coercing [her] to resign

[7] Despite the problem partly being described in laggunormally associated
with a claim for unjustified dismissal following r@signation, here Ms Moxon had
neither resigned nor been dismissed as at the adatee Authority’s investigation
meeting. Rather, she remained an employee of Rgthand (by that time) no longer
subject to a current first written warning. The@n be no constructive dismissal
unless the employment has ended so it is not negess address that element. In
this determination | will focus on whether Ms Moxbias a personal grievance by
reason of her employment or one of the terms of draployment having been
affected to her disadvantage by an unjustifiedoachy Pathways; and whether any
terms of Ms Moxon’s employment were breached byways in its decision to issue
her a first written warning. These are relatedrmittidentical problems. Materially,
Pathways must prove justification for its decisibm warn Ms Moxon while
Ms Moxon must prove that Pathways breached a téineroemployment. However,

the starting point for both is a consideration diatvhappened.

[8] To resolve these problems Ms Moxon seeks retraatiothe first written
warning, compensation of $50,000.00 for distregec®l damages of $29,833.83
being her legal fees for representation duringdiseiplinary process and costs on a
solicitor/client basis for these proceedings.

[9] Pathways says that it justifiably issued Ms Moxdirst written warning but it

Is now prepared to remove it from Ms Moxon'’s filecause it had the desired effect
and it has expired.

[10] Despite mediation the problem was not resolved.

The people involved

[11] Robyn Craw is the regional manager for Pathwayke \Brote the 9 August

2009 letter to Ms Moxon containing the originaleglations. Lyndsay Fortune is the

general manager for Pathways and at relevant timas Ms Craw’s manager.
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Ms Fortune became directly involved in the discipty process and signed the 28
April 2010 first written warning letter. Keith Kgnt is a team leader for Pathways
covering several facilities including Ward Streehere Ms Moxon was principally
based. Melanie Weir is employed as an advisor hge\Wlanagement Services
Limited, a firm that provides human resource adwdoe other corporate services to
Pathways. Pathways is one of the charitable estibehind WMSL. Ms Weir
conducted interviews with Ms Moxon and other steBhe produced a full report and
an abridged report. Her reports were used by Rgthwin its decision to warn

Ms Moxon.

[12] A number of current or former staff members alswegavidence: Gemma
Burrowes, Melanie Elder, Jennifer Manson and Aakbwoney gave evidence for
Ms Moxon; Lynda Gervasi, Barbara Burridge and Ste@uirk gave evidence for

Pathways.

The initial context

[13] There were various interpersonal and other diffiealwithin the Ward Street
team. For example, a staff member’'s employmentemaled after an incident with a
resident. Ms Moxon was seen by some staff asyptotlblame for this outcome.
Mr Quirk (a CSW) denied holding this view but | dmt accept that evidence.
Mr Quirk admitted being angry with Ms Moxon. On amecasion when given a work
instruction Mr Quirk became angry and swore at Msxivh. Not directly related to
the matters just mentioned, Mr Knight and the RMiege concerned about tasks not
being completed. In December 2008 Mr Knight tdld RHPs (including Ms Moxon)
to set tasks during shifts, negotiate with the CSWéx who was to do what, to check
tasks at the end of the shift and to email staffnimers if there was any default. At a
further meeting on 16 March 2009 between Mr Knighd the RHPs there was
agreement that there were still problems. Mr Khighd the RHPs to be stricter
about these directions. As part of that followhgpalso sent an email dated 31 March
2009 to relevant staff to the effect tiNdt all staff are working equallyHe advised
staff that the clinical co-ordinators (RHPs) woudtinind them of tasks during shifts.
If tasks were not completed the RHPs would sencemail to the relevant staff

member and copy it to Mr Knight.
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[14] Lynda Gervasi is employed by Pathways and was anuomty support

worker (CSW) at its Ward Street Christchurch fagilat relevant times. At first
Ms Gervasi had a positive working relationship wills Moxon. However, in about
January 2009 she raised with her team leader (Kiiilght) a concern about
Ms Moxon’s conduct towards her. Nothing happensouathat. On 27 March 2009
Ms Moxon sent Ms Gervasi and another CSW an eroagiéd to Mr Knight) asking

for an explanation about why certain tasks had be®n completed. Ms Gervasi
responded on 29 March 2009. On or about 30 Mafi}® 2Vis Gervasi spoke to
Mr Knight telling him that she felt bullied by Msd#on and that she would leave if
things were not sorted out. Mr Knight agreed tgaoise a meeting for himself,
Ms Moxon and Ms Gervasi to discuss matters.

[15] Mr Knight's evidence is that Ms Gervasi did notseisuch matters with him

in March but did so shortly before he went on legwvearly June 2009. It is common
ground that Mr Knight did not arrange any meetihthe stage (whether in March or
June) and Mr Knight attributes that to confusiomm@en him and Ms Gervasi over
who was to initiate the meeting. While | accemttthere might have been some

confusion between them | prefer Ms Gervasi's evigesbout the timing.

[16] In early June 2009 there were exchanges involvisgMdxon, Mr Quirk and
Robyn Craw the regional manager. Ms Moxon was esging dissatisfaction with
Mr Quirk’s work performance and Mr Quirk with Ms Mon’s conduct and attitude
in several respects. Ms Craw conveyed her exclamgeMr Knight who later
reported to her that meetings with Ms Moxon andQirk about these issues had
been productive. During her involvement with thegsehanges Ms Craw also spoke
to her manager (Lyndsay Fortune) and Pathways’ HRisar (Melanie Weir).
Mr Knight was on leave in early June, hence Ms Camitial involvement.

[17] Mr Knight held a meeting with Steve Quirk, Gemmar®wes and Aaron
Mooney on 30 July 2009. These three were CSWsati\Btreet at relevant times.
The meeting concerned several threads of workpla&satisfaction and disharmony
which need not be detailed but which, at the tithey attributed partly or wholly to
Ms Moxon. During this meeting the three CSWs vdictheir criticisms of
Ms Moxon. It is not necessary to detail thoseiasins at this stage. The gist of
Ms Burrowes’ and Mr Mooney'’s evidence now is tHagy were not making formal
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complaints about Ms Moxon and had no idea thatrtbhencerns would be used
against her or outside the team. Mr Quirk's evaders that he wanted something
done about Ms Moxon’s behaviour. | will returndiato this issue. Mr Knight also
discussed matters with Ms Gervasi on or about 31 2009 although there is some
uncertainty in the evidence whether by phone openson or both. Whichever,
Ms Gervasi’s evidence, which | accept, is that akgected her concerns to be taken
further and investigated. Ms Gervasi also toldivirght that she had been in touch
with a union about her concerns over Ms Moxon, #te had kept a record of her
concerns, that she was thinking of resigning bexzafsthem and that Ms Moxon
made her feel bullied and humiliated. Mr Knightdaasome typed notes of these
exchanges.

[18] Mr Knight communicated these exchanges to Ms Criele.drafted a letter for
Ms Moxon dated 31 July 2009 which was sent to MsACbut not Ms Moxon. |
accept it accurately conveys in a general way tbteof what had been said to him by
Mr Quirk, Ms Burrowes, Mr Mooney and Ms Gervasio Summarise, they accused
Ms Moxon of causing them significant stress, makimgm feel bullied and shamed,
gossiping to staff about other staff and continlyusaving work early. Before
sending the draft to Ms Craw, Mr Knight met with M®xon on 4 August 2009 and
told her without disclosing any specifics that stedd made some serious allegations
which Pathways had an obligation to investigate avalit which he would be talking
to Ms Craw.

[19] Mr Knight's typed notes and draft letter were naiypded to Ms Moxon until

after the conclusion of the disciplinary process.
Ms Weir’'s investigation

[20] Although part of earlier discussions about thessugs, Ms Weir's first
documented involvement was a phone discussion M#lCraw. Ms Weir made the
following hand-written notes:

13/8/9 Alicia Moxin — RHP
a. intimidating staff to stage of resign.
b. Talk about staff behind their back.
c. Rebuking/dictatorial
d. Monitoring this behaviour — low key, coaching.
# 3-4 staff comment. ?
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IAC’s/formal — not in IAC form due to intimidatidevel.

e. management responsibility

f.  name dropping

Thoughts of next steps ?

Presented serious allegations to Alicia

g. Now Alicia away. (1 WKk.) doctorate

Review when returns.

No detail of items — ‘complaints from staff”

Timeframes: Returns 22 August. Sat. — first virgtes out.
—Draft letters investigation meeting.

[21] Ms Weir's evidence, which | accept, is that she en#tiese notes during a
conversation with Ms Craw. | take it from the nttat this was on 13 August 2009.
| should also record that this note was first dagivis Moxon during the Authority’s

investigation meeting. It refers to Mr Knight hagispoken to Ms Moxon about the

serious allegations and absence of an i€ to intimidation level

[22] On 18 August 2009 Ms Craw emailed Mr Knight askhig to preparean
IAC that is confidential IAC stands forINCIDENT/ACCIDENT/COMPLAINT
REPORT Rather than set out in full the IAC | will sumns it. It records Mr Quirk
describing Ms Moxon as &oublemaker ...talking to staff about other staiying
that he feels uncomfortable around Ms Moxaintimes feel[ing] as thou there are
some sexual overtones. (Mixed messagisling thatat times she is seeking
attention ...inform[ing] himabout being followed home by a previous male engsoy
and a violent incident with a service user, and glaming about her leaving work
early some days. The form records Ms Burrowesngivexamples of Ms Moxon
gossiping about staff and saying that she (Ms Bugg) was contemplating leaving
Pathways. It also records Ms Gervasi saying thatlsed contacted the union, was
thinking of leaving, felt shamed and bullied an@atted coming to work, felt that
there was at times a dishonest approach by Ms Maadhe reporting of facts. |
should note that Mr Knight's evidence, which | guicds that he drafted the IAC
based on what had been said to him by these othater than from his direct
knowledge. | should also note that | accept thdexnce of Ms Gervasi and others to
the effect that they did not see the IAC until MeWshowed it to them later.

[23] Pathways tasked Melanie Weir from WMSL with prepgran investigation
report into these concerns expressed by Ms BurrowesGervasi, Mr Mooney,
Mr Quirk and Mr Knight. Ms Weir wrote to these distaff members on 18 August
2009 inviting them to individual meetings with hen 25 August 2009 to discuss
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concerngelative to alleged bullying behaviour from ...Alidiéoxon The letter says
Pathways considers this type of allegation seriansl it is our responsibility to
thoroughly investigate any such alleged action$he invitees were offered the
opportunity to bring a support person to the megetinyone reading the letter of
invite would have understood, as | find the invétekd, that Pathways was acting on

the various concerns expressed by the recipienédarduly 2009.

[24] Ms Craw wrote to Ms Moxon on 19 August 2009 inwtiher to a meeting

with Ms Weir on 28 August 2009. The letter refex€oncerns of bullying behaviour
shown by you towards other staff in the servaed Behaviour that causes
unreasonable distress to another staff membdr advises that Pathways will be
investigating the matters with other employeest tha initial investigation might

result in a formal disciplinary investigation, thds Moxon was welcome to attend
with an appropriate representative or support perseat Ms Moxon should not
discuss the matters with other employees and $lo éord that Ms Moxon would have
a further opportunity to be heard and receive mfaion if the matter became a

disciplinary investigation.

[25] Ms Weir interviewed Ms Burrowes, Ms Gervasi, Mr M@y, Mr Quirk and
Mr Knight separately on 25 August 2009. Hand-writihotes were made of each
interview and a typed version was produced. Séveraks later Ms Weir forwarded
to each interviewee the typed notes made of their mterview with a request for

them to make any comments, amendments or additions.

[26] Ms Gervasi responded with changes to clarify andect the minutes of her
exchanges with Ms Weir. Later, on 11 December 2089 Gervasi confirmed to
Ms Fortune the accuracy of her minutes as correatetl approved their release to
Ms Moxon. In evidence she does not challengeaitmuracy of the minutes as
amended. Mr Quirk edited the notes as sent todmichreturned them although in a
subsequent email he expressed some regret abouthimoyg had developed. Later,
on 11 December 2009, Mr Quirk confirmed to Ms Foetthe accuracy of his minutes
as corrected and approved their release to Ms Mo}dm also noted one aspect that
he no longer stood by. His evidence is thatade the changes that | wanted to the

notes and | sent them backhe amended notes of these interviews with My &
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and Mr Quirk can be taken as accurate as to wiegtttiid Ms Weir. | am also sure

that the notes reflect their genuine views at tinae.

[27] In email exchanges with Ms Weir following the intew Mr Mooney
responded with the changes he saw as appropriaaéer, on 11 December 2009,
Mr Mooney told Ms Fortune that some parts of thautes were the opposite of what
he had said. He also told Ms Fortune that, wilesé issues were accurate at the
time, things were now different. Mr Mooney autised the release of his interview
notes to Ms Moxon. Mr Mooney’s evidence novthiat he was very unhappy with
the minutes and how they represented him, sayadyised Melanie that | had made
some changes because | was concerned about theuetion of what | said was
used to unfairly and wrongly target Alicia However, his email exchanges with
Ms Weir at the time do not record him conveying tiaw. What he said wdshave
been through the minutes this morning and madevacfeanges/commentdHe also
provided some further information relevant to comteemade by him during the
interview. Despite Mr Mooney’s evidence | find thlhe minutes as amended reflect
the views that he expressed and genuinely helteairne of the interview. The other
point to note is that sometime shortly before 17ré¥la2010 Mr Mooney told
Ms Fortune that he wanted to withdraw his complah25 August 2009 regarding
Ms Moxon. Ms Fortune noted that in an email d&@&dviarch 2010.

[28] Ms Burrowes at the time indicated some reservatigitls the way that the
minutes recorded what had been said by her andgwdence is to similar effect.
Ms Burrowes also told Ms Fortune on 11 Decembe2d@t she had sorted things
out with Ms Moxon and did not approve the releaseher interview notes to

Ms Moxon.

[29] There is some evidence critical of the way in whidk Weir conducted the

interviews with these staff members. | will retdorthat point later.

[30] After these interviews but before the process aoficming the accuracy of the
interview notes or their release to Ms Moxon, Msiweet with Ms Moxon. | have
already mentioned part of Ms Craw’s letter settipgthis interview. Ms Weir sent
Ms Moxon an email on 26 August 2009 which includedopy of the IACand some
notes made by Ms Gervasi. The documents were apibparhand delivered.
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Ms Moxon prepared some written responses basechahshe knew of the matters to

be investigated.

[31] At the start of the meeting Ms Weir explained tisipurpose was to address
allegations by some staff of bullying behaviour Mg Moxon. Ms Weir explained

that it might take some time and if during the nmeetMs Moxon wanted to adjourn

or break the meeting then Ms Weir would do sowds agreed that Ms Weir would
send minutes of their meeting to Ms Moxon's persoemail address after the
meeting. It was agreed that Ms Moxon would firsbydde an overview and her
perceptions of what had being going on and wouteh iddress the details in the IAC
and the notes from Ms Gervasi. There was therxehnamge that took approximately

5 hours between Ms Weir and Ms Moxon about thetamlog of the allegations.

[32] In her evidence Ms Moxon says that she felt unpegpéor what transpired at
the meeting, that she was subjected to a 5 hoaimragation, that she was required to
respond to allegations which were not adequatelgildd, that her reasonable
explanations were challenged and rejected out o laad that she was targeted with
the matter already decided. Ms Moxon s@iiss meeting only served to be accused
of the crime, weighed on it and certainly judgedibn Ms Weir's actions at the
meeting made me feel isolated at work and wortheesssa human being The
evidence reflects an email dated 31 August 2009 M&Moxon sent to Ms Craw

which conveys similar criticisms.

[33] Ms Weir's evidence differs from Ms Moxon’s. Shends there was an
interrogation. She points out that she offerecakseand adjournments during the
meeting. She says that she had no particularesitein the outcome of the
investigation other than to ensure that it was dbgh and fair. Ms Weir denies

accusing Ms Moxon or judging her.

[34] | accept that Ms Moxon found the experience grnglli She was closely
questioned about her interactions with other staff her responses were no doubt
challenged. Ms Weir was in a position to do thexduse she had interviewed the
other staff whereas Ms Moxon did not know the deththeir allegations. That left
Ms Moxon with the impression summarised above agtdosit more fully in her
31 August 2009 email. However, | do not accept Ma Weir intended to accuse,



11

weigh and judge Ms Moxon. | am assisted in thiactwsion by considering the
evidence about the notes of the interview. Ms Vgemt the notes to Ms Moxon on
11 September 2009 for comments, amendments andosddi Ms Moxon replied
with a number of corrections and additions and @dke a further opportunity to
check the notes because of her concern aboutabeiracy, which Ms Weir agreed
to. Ms Moxon provided a further version of the e®tvhich were mostly accepted
and used as the basis for Ms Weir’s report.

[35] It took Ms Weir some while to finalise the meetingtes with the various
interviewees. Ms Weir also produced two reportg&e tmore detailed of which
included her recommendations for resolving matteiithe reports are both dated
29 September 2009. There is an email from Ms Wei¥s Craw indicating that a
copy of Ms Weir’s report was provided to Ms Crawl@ctober 2009.

[36] | should also note that Ms Craw responded to Msdhés< email dated
31 August 2009 by speaking directly to her. MswCraxplained that she had
forwarded the email to Ms Weir for comment, ackredged the feelings expressed
by Ms Moxon in her email and reached agreement vk Moxon about
discretionary leave for a particular shift that Mexon preferred not to work.

[37] When Ms Moxon had not heard anything further simt ae email to Ms Craw
on 4 October 2009 askinfthere was any possibility of a timeline for regmn.
That led to some exchanges between Ms Craw and ®&is \partly documented in
emails. Ms Weir forwarded an abridged version ef Imvestigation report to
Ms Craw on 8 October 2009 and a draft letter oftaton to a disciplinary meeting.
That draft indicates an intention to provide MsxXdn with the notes of Ms Weir’s
interviews with other staff and a email exchangel@nOctober 2009 has Ms Craw
saying that she wouldnsure that the four staff involved in the invegimn will be
notified that their interview report will be madealable to Alicia so that she has
every opportunity to respond to these at the dis@py investigation meeting.
However, it is apparent from emails dated 12 Oatd®@09 from Ms Fortune to
Ms Craw and Ms Weir and 15 October 2009 from MsMei Ms Craw that
Ms Fortune and Ms Craw decided not to provide tbteesi The 12 October 2009
email reads (in parthaving reviewed the notes and initial report, | aghuctant to
have the information provided by individual stafbyided to Alicia. The report
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provides a robust overview of the issues identifiadd given the previous
investigation experience, providing the full reparould open up the potential for
going through line by line, refuting and rebuttiegch issue.The 15 October 2009
email also sayg Gemma wants to adjust or retract informationtthaee have taken as
crucial to the findings of our investigation we gertainly need to understand this

further as it may very well impact on the outcorh#he current process

Investigation Reports

[38] Neither counsel provided a detailed analysis ofdlierences in these two
reports but | should summarise the differencese dtridged version excludes most
of the material said to be direct quotes from thierviews with other staff. The
abridged report recordsaving little or no trust or confidence in Alicias one of
Ms Gervasi’s concerns but that is not stated de@é¢ in the unabridged report. The
abridged report excludes a passage identifyingngskanding environment in the
workplace of gossiping. Finally, the abridged meépexcludes a passage setting out

recommendations for resolution apart from discguiynaction.

[39] Both reports record the following:

On balance the initial findings from this investiga show that Alicia has
behaved in a way that has brought into questiondtkical and professional
manner in the workplace.
Four employees have raised their concerns and afiegs of gossiping and
bullying behaviour shown by Alicia. These concevese raised to the Team
Leader, Keith Knight and as a result of his concabout the impact he has
seen this behaviour have on the employees a foimastigation was
required.
Furthermore within the investigation Alicia commeshthat she has ‘winged
or vented in frustration’ to employees about indidls who have not
completed task on their shift. Alicia acknowledtfeat this type of comment
or whinge may be seen by others as gossip, or no@piate from a senior
staff manager.
Alicia also reflected that she has been aware om plast of how her
comments and actions have upset staff, specifitgihda Gervasi. Alicia
commented that she sought the advice of her teadeleand has reflected
that she needed to change her approach.
There are a number of possible outcome, which naighé from a complaint
of harassment, bullying and /or discrimination. €8k include (but are not
limited to):

i. Apology

il. Undertaking that the behaviour will cease

iii. Formal warning

iv.  Disciplinary action e.g. dismissal, transfer, preio@ary period

v. Awareness raising educational sessions

vi.  Formal counselling of the alleged harasser
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vii.  Compensation for any financial loss
viii. Reimbursement of costs incurred e.g. medical onselling fees
ix.  Complaint dismissed

Pathways have a no tolerance policy for bullyingpdeour, and as such any
substantiated bullying behaviour will constituteises misconduct and may
result in sanctions up to and including a final tt&h warning or dismissal.
Additionally Pathways General Policy Document ol behaviour that
causes unreasonable distress to another persoris®nauct.
| am concerned that the allegations may indicatdaek of trust and
confidence between Pathways and Alicia Moxon as eamployee.
Notwithstanding this the relationship of trust armhfidence between the key
employees involved within this investigation mapdlave been damaged.
Alicia has recognised that behaviour such a spegpkinother staff faults or
errors in front of employees is not appropriatertmalarly as a senior staff
member. Alicia also reflected that if she was ddrass concerns with staff,
then she would now take the individual aside toudis this with them, rather
than approach them in front of others. Also, Aliconfirmed that she has
changed her method of sending emails to staff witmeynhave not completed
tasks, that this was something she now tried tindm one on one meeting.
Her reflection on these situations, allegations amhcerns raised by other
staff showed an understanding that her behavious bariously effected
others.

[40] Ms Weir’s evidence is that it is usual to produe® investigation reports. |

do not accept that as the reason for the two wvessio this particular case. The
abridged version was produced so that Ms Moxon eveak fewer specific comments
made by identifiable staff members with a view totpcting those staff from what
Pathways thought might be Ms Moxon’s reaction. tTihdicates an element of pre-

judgement at an early stage about the validityhefallegations.

Convening the disciplinary meeting

[41] Ms Fortune’s evidence is that it was ultimately héecision, but in
consultation with Ms Craw, to initiate a discipligaprocess following Ms Weir's
reports. When questioned, Ms Fortune said thattsbke Ms Craw’s view on this
point rather than looking to make the assessmanmselie She was told by Ms Craw
about a July 2007 issue involving Ms Moxon that wasilar to some of the current
allegations. It was Ms Craw’s knowledge of thigieaissue and her connection over
some months with the 2009 complaints that causedidieee the 2009 issues as
disciplinary matters from the outset. It is aldeac from Ms Fortune’s 12 October
2009 email to Ms Craw and Ms Weir that she waspnepared to allow Ms Moxon
the opportunity to gothrough line by line, refuting and rebutting eacbsue
Ms Fortune thought that Ms Moxon had already hadt tbpportunity during
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Ms Weir’s interview which indicates that PathwayswsMs Weir's interview of

Ms Moxon as disciplinary in nature from the outset.

[42] Ms Craw wrote to Ms Moxon on 14 October 2009 adwgsithat the
investigation report does raise some serious cargeén respect to your conduct...
andit is alleged your conduct constitutes bullyingdaa contrary to various policies
referred to with the investigation reportThe letter requires Ms Moxon to attend a
formal disciplinary meeting scheduled for 21 OctoB809, cautions her that she
might be subject to disciplinary action and encgasher to be represented. The
letter included a copy of Ms Weir's investigatioaport and the meeting notes as
finalised. Ms Craw had intended to give Ms Moxbe tbridged report rather than
the unabridged report but an administrative eremulted in the unabridged report
being included with the letter to Ms Moxon. Comréo the original draft, this letter

made no mention of Ms Weir’'s notes of her intengemith other staff.

[43] Ms Moxon instructed counsel to represent her. |B\eyer wrote to Ms Craw
on 19 October 2009. The letter raises a grievaasserts that no issue of misconduct
has been raised given thmaseless allegationsand states that any instruction to
Ms Moxon to attend a disciplinary meeting would usdawful and that a failure to
stopthis fundamentally flawed process ...would confirat thathways are in breach
of [good faithl The letter includes a request for all informati@about the
investigation and asks for confirmation that theesiuled meeting would not proceed

in the meantime.

[44] Pathways responded by letter dated 21 October 2§8&ing the criticisms of
its process to date, advising that it would takemadime to compile the requested
information, proposing new dates for a meeting atkéring Ms Moxon paid
discretionary leave in the meantime. That drevesponse dated 29 October 2009
from the lawyer declining the leave, seeking speditlocuments and information and
asking that any meetings be deferred until afteeip of the information. Pathways
forwarded material by email on 3 November 2009 seglired Ms Moxon to meet.
The lawyer responded by letter dated 3 Novembe® 20icising Pathways for its
failure to supply all the requested information @sdnsistence on meeting meantime.
Pathways responded by letter dated 6 November 28%8g that the interviews with
the complainants was confidential and they did Im@te consent to release these
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records, that the key elements were nonethelessporated into Ms Weir’'s report

and requested a meeting on 11 November 2009.

[45] There was no meeting. Ms Moxon’s lawyer wrote agamn 16 November
2009 pointing out Pathways’ obligations under sA(&) concerning relevant
information, referring to recommendations in Ms Yeireport and suggesting
mediation rather than a disciplinary process. &heas mediation on 3 December

2009 but matters were not resolved.

[46] There ensued further correspondence. Pathwaysétestl counsel who wrote
to Ms Moxon’s lawyer on 4 December 2009 explainthg reason for the two
investigation reports, proposing a meeting for ldc&nber 2009 or alternatively
seeking Ms Moxon’s response in writing, assuring N#son that it would
investigate and consider her responses beforendi@iag matters and repeating the
offer of discretionary leave. Ms Moxon’s lawyerspended by letter dated
7 December 2009 sayirtbe report ...on which the disciplinary process isdicated

is an absolute fabrication, fundamentally flawedl aonstructed with the sole intent
to conduct a “witch hunt” ...against Ms Moxon .There are also complaints about
the minutes of the interviews with staff and thdufe to disclose information, an
offer to settle matters on specified terms, csticiofthe systemic dysfunctionality of
the organisation and a repeat of the request for Ms Moxon’s peisoriarmation
under the Privacy Act. In a response dated 8 Dbee009 Pathways’ lawyer notes
the markedly different views of their respectiveects, takes issue with the assertion
of a legal onus on Pathways to provide sufficierdop to substantively justify a
disciplinary process and explains that Pathways ldvoeview matters and revert

before taking things any further.

[47] With its letter dated 15 January 2010 Pathwaysyvprovided copies of the
typed interview minutes from the other staff witle texception of Ms Burrowes. The
letter requires Ms Moxon to meet with Pathways @nJanuary 2010 (or respond in
writing), failing which Pathways would conclude disciplinary process based on the
information available to it at that time. By agment 18 February 2010 was set as the
date for meeting. Before that date, acting oncauest from Ms Burrowes, Pathways

confirmed that it would no longer base its disciply investigation on her statement.



16

The disciplinary meeting

[48] Present at the meeting on 18 February 2010 wer®di®on and her lawyer
(Ms Buckett), Ms Burrowes, Ms Craw and Ms Fortuned aa note-taker (Louise
Taylor). The meeting was also recorded. | hastetied to the recording and read the
notes. It is not necessary to describe in detadtvihappened at the meeting other than
to say that Ms Moxon was given ample opportunitygspond to the materials that
had been provided to her beforehand but her smliciiquired Pathways to specify the
allegations (other than as was apparent from thiemaks provided) beforehand. In
general matters did not progress much beyond taknsate but there are some other

aspects that | will refer to later.

[49] The meeting ended when Ms Moxon’s lawyer attempbedave Mr Mooney

come into the room but the Pathways’ managers netrerepared to allow that.

Subsequent events

[50] Ms Moxon’s lawyer wrote to Pathways’ lawyer on 18bFuary 2010. As a
prelude to proposing settlement terms the lettemptains aboutPathways’
outrageous behaviour towards [Ms Moxon] at the nmgettoday and states that
Pathways’ abandonment of the meeting is absoldlislyraceful and clearly indicates
that they have no intent to act in good faithgoes on to say:

It seems the whole process is devised to victimigeclient in a totally biased
process and cause her to suffer undue stress angls$raent in the workplace.
Pathways are not entitled to unfairly single out colient for the formal investigation
proceedings which threaten her job security, patady in a situation where
complainants have withdrawn complaints and are vadtyi supporting the
abandonment of the investigation.

[51] In a response dated 22 February 2010 Pathway’s elavadeclined the
settlement proposal. This letter refutes the fomeg criticisms and offers the
opportunity for a further response by Ms Moxon intwg and a meeting for the
decision to be conveyed. The letter sets 24 Fep2@10 as the date for any written
response and the week commencing 1 March 2010npmaeeting. Ms Moxon’s
lawyer wrote again on 24 February 2010 saying Bahways was repeatedly asked
to identify allegations and issues requiring a o&sg but refused and then abandoned

the meeting. There is more invective about Patkwpyocess to that point and a
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specific rejection of Pathways’ accusation of achestrated campaign of disruption
and obstruction on Ms Moxon'’s part. Perhaps theerra part of the response is the
contention of an absence of substance in the akbegawarranting investigation,
especially since the purported complainants neagnded to lodge any formal
complaint and had subsequently asked that the gsdoe stopped. The letter also
signalled Ms Moxon’s willingness to provide a futse responsesubject to Pathways
identifying the issues and behaviour that might ambicto misconduct that could
substantiate a formal investigation procesmsd confirms thaMs Moxon is entitled
and willing to meet to discuss the outcome of theestigation procesbut after
11 March 2010.

[52] By letter dated 1 March 2010 Pathway'’s lawyer resieal to the criticisms of
its process. The letter also notes that Ms Moxedlided the invitation to supply
additional material by the specified date but wdnitemeet to hear the decision about
the complaints. This drew a further response fidaiMoxon’s lawyer. The letter
largely repeats the earlier criticisms. There s@®e other correspondence that need

not be described.

Pathways’ preliminary view

[53] Ms Craw’'s (not Ms Fortune’s) evidence is that sheiewed the materials,
decided there was some justification for the compdaandprepared the conclusions
that | reached in a preliminary outcontieat was sent to Ms Moxon. On 17 March
2010 Pathways’ lawyer provided in writing the pmghary views as to the outcome
of the disciplinary process (under Ms Fortune’snaigre) and invited any written
response by 30 March 2010 or a meeting that dayill briefly summarise Pathways’

preliminary view.

[54] First, the letter records that issues and allegatibad been raised and
discussed. They were concerns of bullying behavstown by Ms Moxon towards

other staff and behaviour that caused unreasomhstieess to another staff member.
There were said to be the following recurring then{&) employees being subjected
to gossip by Ms Moxon about others’ work performgn(2) employees being the
attention of gossip by Ms Moxon; (3) concerns abdluaw Ms Moxon treated others in

the workplace; (4) fault finding, correcting staffembers in front of others and
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making false allegations against staff; (5) diffims working with Ms Moxon and a
named resident; and (6) a lack of trust and confidebetween staff and Ms Moxon.
The letter states that Pathways had unsuccessitilynpted to elicit a full response
from Ms Moxon. It notes that Ms Burrowes and Mrdney had both withdrawn
their complaints while acknowledging that theireiniew notes reflected how they
felt at the time. As to (1) and (2) the letterawthat there appeared to beudture of
gossipingwhich Ms Moxon contributed to bgngaging in and initiating “gossip”
about others The letter noted as to (3) and (4) that thers wabstance to the
allegation in that staff members who raised thegations were clearly distressed by
the documented incidents; and that Ms Moxon haé@ed that she had behaved this
way in the past but now recognised that it was pnaygriate. As to (5) the
investigation was unable to determine the validifythe allegation. As to (6) the
investigation concluded there was substance tallbgation but acknowledged that
three of the team members had reported an impravenmEhe letter went on to say
that these actions individually and collectively mmted to misconduct but not

serious misconduct.

[55] There was further correspondence by Ms Moxon’s &wyriticising
Pathway’s disciplinary process, asserting an alesehany misconduct and requiring
examples from the material provided that would titute misconduct. The response
from Pathway’s lawyer was to the effect that Patfisvavould not be engaging in a
debate as to the merits of the preliminary view lu#s giving Ms Moxon an
opportunity to comment on the preliminary viewshat drew further criticism from

Ms Moxon’s lawyer.

[56] Following this further opportunity for Ms Moxon’somments, there were
apparently some without prejudice exchanges betwbenparties which did not
resolve matters. | infer this from correspondedated 21 April 2010 from Pathway’s
solicitor that is marke®WITHOUT PREJUDICE EXCEPT AS TO COS8 which
was included in material provided by Ms Moxon. Tfdadter, Pathways proceeded to
finalise its decision but not before providing atifier opportunity for Ms Moxon to
advance any information in writing that she waradhways to have regard to in its

decision making. That drew nothing of relevance.
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Warning

[57] Ms Craw’s (again, not Ms Fortune’s) evidence i stze considered matters
again and came to the conclusion that there had beme misconduct for which
Ms Moxon should receive a warning. Ms Fortune wrtt Ms Moxon on 28 April
2010 confirming the previously advised preliminangw that Ms Moxon would
receive a first written warning effective for 6 ntbs. In her letter Ms Fortune also
confirmed the previously discussed point that theael been no complaint from

Mr Knight, merely the notes of his interview duritige investigation process.

Justification

[58] Whether the decision to warn Ms Moxon was judtifamust be determined
on an objective basis by considering whether theleyer's actions and how the
employer acted were what a fair and reasonable®mpivould have done in all the
circumstances at the time. Despite that legal drurdesting on Pathways it is
convenient to first turn to aspects of the variasllenges identified in the

comprehensive submissions made on Ms Moxon’s hehalf

Aspects of the applicant’s submissions

[59] A major theme for Ms Moxon is that there was notifiadle reason for
Pathways to formally investigate her conduct arat tir Knight's and Ms Craw’s
purpose and intent of [the IAC] was to put in trarprocess with a pre-determined
outcome to dismiss the ApplicanThat is said to be why Pathways misrepresented
interview notes, wrongly blamed Ms Moxon for thei@es of other staff, did not
disclose pertinent information, was in default afr fprocess, withheld information,
held secret meetings, was not honest about whoirwa$ved and what discussions
were being held, misrepresented the nature of &€, Ihad two versions of
Ms Weir’s report, did not give Ms Moxon the opparity to comment on the final
version of the report, reneged on an invitatiometiirn to the investigation, wrote an
ambiguous final report, the duplicity of Mr Kniglgave contradictory evidence about

who was the final decision maker, and apologised Bdrtune) for getting it wrong.



20

[60] Pathways did not misrepresent interview notes. W& accommodated the
changes required by the interviewees. The typeximents as finalised speak for
themselves. | will return to the point about wriynglaming Ms Moxon. Pathways
took the position that it needed to obtain the eoh®f each employee to release their
interview notes to Ms Moxon. In the end the typeigrview notes of Mr Mooney,
Mr Quirk and Ms Gervasi (who all gave this pernosgiwere released to Ms Moxon.
Pathways’ position is that it relied on only théeesed interview notes. | will return
to that point. The broad allegation about defafilfair process does not on its own
take matters anywhere. | will deal later with {h@nt about withholding relevant
information. There is no evidence of secret megstiar dishonesty about who was
involved and what discussions were being had. hadbaccept that there was any
misrepresentation about the nature of the IAC. r@eere two versions of Ms Weir's
report and Ms Moxon initially received the fulleergion at the outset. | accept that
Ms Moxon had no input into Ms Weir’s report othlamh during her interview and the
subsequent exchanges over the notes. | will retiirthe point about her lack of
opportunity to comment about its content and caiochs during Pathway’'s
disciplinary process. There is no evidence thabhways reneged on any invitation.
Rather Pathways looked to constrain the later esmgagts to try and bring the
disciplinary process to an end. | take the suhomnsabout ambiguity as a reference
to the warning letter. Read in context with thdieawritten preliminary view there
was nothing ambiguous about the relevant conténb not accept that Mr Knight's
evidence could fairly be described as duplicitalthough that is not to say that |
necessarily accept his evidence as correct. beace both Ms Craw and Ms Fortune
claimed to have greater responsibility for the fidecision than could be the case if
both were giving accurate evidence. | will retbonthis point later. Quite properly

Ms Fortune acknowledged an error prior to the faedision.

[61] There are other broad submissions under the hedtied\pplicant’s position
The overwhelming conclusion from the evidence i$ tiat the respondent was
dishonest and concealed the true purpose of thestigation. Pathways’ managers
became aware of concerns about Ms Moxon’s behaweimg expressed by several
staff and endeavoured to investigate those conceBeseral (but not all) of the staff
came to regret what developed from those expressacerns. Mr Quirk for example
in an email to Ms Weir on 29 September 2009 wioteel these things are witch
hunts. | feel horrible about it all... Things justemed to have got out of hand ...
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However, despite that, Pathways was entitled antgily obliged to investigate the
matters raised by Mr Quirk and others. There wasuiterior purpose. The
allegations were not baseless. They were foundiédlly on what had been said by
other staff but after various matters had beenudised by different groups of them at
different times over the preceding months. Thensabion that Pathways conducted
a biased investigation with the single minded afrtaking disciplinary action against
Ms Moxon is about predetermination, a point to whiowill return. There was no
breach of Ms Moxon’s confidentiality by Pathwaysmagement. Minutes were not
deliberately recorded inaccurately and (with theegtion of Ms Burrowes) were
confirmed as accurate in exchanges with both Mg\l Ms Fortune. Through the
disciplinary process several staff asked that thteitements be retracted. That did not
mean that they had not said the things recordetthéninterview notes. Pathways
refused to allow Mr Mooney to speak at the meednd 8 February 2010. This was a
difficult meeting, principally because of the startaken on Ms Moxon’s behalf. | do
not accept that Pathways’ refusal to allow Mr Mopie participate in the meeting
demonstrates bias. It was an attempt to exeroise £ontrol over a process that was
bordering on being out of control. | will retura whether Ms Moxon was provided
with all the details about the allegations that slas eventually called upon to answer
and whether she had a fair opportunity to respdiftere are then several submissions
directed at the way in which Ms Moxon has beengality disadvantaged (including

by reference to legal costs) and | will returnhis tater.

[62] There are submissions about credibility to suppgwetview that Ms Moxon’s
evidence should be preferred in the event of amflica Much of this problem is
about personal relationships and perceptions oflecin The relationships changed
during the process. For the most part the diffegernin evidence cannot be resolved
by identifying one person’s evidence as truthful amother person’s evidence as
untruthful. | also note that s.174(b)(iii) of th&t means that the Authority does not
need to indicate why it makes specific findinggasredibility. |1 am mindful of the
submissions made about credibility but for the numest it will not be necessary to

directly respond to them.

[63] Counsel has set out what are described asS#fient Facts | have already

given an overview of what happened which does netessarily accord with
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counsel’s account. However, there are some aspéct®unsel’s account which

should be specifically mentioned.

[64] Prior to meeting with Ms Weir, Ms Moxon receive@ ttAC and Ms Gervasi’'s
notes. It is not correct to say that Ms Moxon madaccompanying documents or
information indicating the source or veracity okthllegations At the beginning of
the meeting Ms Weir asked if Ms Moxon was happytoceed without a support
person and Ms Moxon agreed to do so. It is theeefwot correct to say that
Ms Moxon was unable to have a support person or represemdbecause of the
unreasonable time frame providedndeed, Ms Moxon’s evidence, in response to
guestions was that she felt she had prepared aguaide response to the IAC.
Ms Weir's report (both versions) reflected what hbden said to her by the
interviewees and her assessment of the situatierabhv It is not correct to say that it
had beeredited by Lyndsay Fortunel will return to the point about whether it had
beeninfluenced by Robyn CrawTo an extent it is correct to say that the repor
contained material that Ms Moxon had not had arodppity to respond to since she

had not seen the notes of the other interviews.

[65] There are some assertions of fact in subsequerntorsecof counsel’s

submissions that merit specific mention.

[66] As noted, Mr Knight was Ms Moxon’s supervisor bettad no power to hire
or fire her. His view about what should have hagae was not significantly
influential. | do not accept that Ms Craw had aumg-determined intent to dismiss
Ms Moxon. Quite properly she encouraged Ms Moxomgét advice because of the
disciplinary nature of the investigation. Ms Cradid not createthe IAC in
conjunction with Mr Knight. Ms Craw asked that thkegations and concerns be
recorded in an IAC to document them. Ms Weirsimtews were notlisguised as
informal meetings to discuss general staff relagfops The written invitation to the
other staff made it clear that it was abaohcerns you have raised ...relative to
alleged bullying behaviour from ...Alicia Moxand thatPathways consider this type
of allegation serious. The staff members were not interviewed collegtiv Over
some months there had been various discussioneéetwarious of the staff about
Ms Moxon. Concerns of some staff were aired toKvlight in a group situation.
Ms Weir then interviewed staff individually.
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Pathways’ actions and how it acted

[67] By her employment agreement Ms Moxon agreed to niakself familiar
with and to comply with Pathways’ policies. Ms Weireport (both versions)
referred to extracts from Pathways’ policies conoey bullying, harassment and
discrimination, and professionalism in the workpladt also included extracts from
Pathways’ induction book concerning gossiping & naf@ssional exchanges,
boundaries and ethics and team work. | will reffaom setting out these extracts in

this determination as nothing turns on the speurbeds.

[68] Over a period of time Mr Knight received complaimisd/or expressions of
concern about Ms Moxon’s behaviour from four emples. Mr Knight was also
instrumental in these employees sharing their olws with one another. Ms Craw,
Ms Fortune and Ms Weir were also made aware oktinegtters. These complaints
and concerns raised the possibility of behaviouMisyMoxon that was inconsistent to
varying degrees with the policies and expectatlates referred to by Ms Weir in her
report. Ms Craw decided that there should be aestigation and engaged Ms Weir
to investigate the matters. Ms Craw also askedhercomplaints and concerns to be
condensed into an IAC, which had not happened db stage apparently because of
the level of intimidation, or at least so Ms Weiasvtold. In the face of this

information any fair and reasonable employer wdwdde initiated an investigation.

[69] While there are complaints by some of the otherleyges about Ms Weir’s
manner and process with them, none of that cartecrg#airness as to process for
Ms Moxon. Mr Quirk, Mr Mooney and Ms Gervasi canied in their exchanges
with Ms Weir that the typed notes reflected whatytthad said. What they said
reflected their genuine views at the time. Ms Buas never confirmed the notes of
her interview but Pathways eventually told Ms Moxitrat it was not relying on
Ms Burrowes’ views as recorded in the notes of iheerview because she was not
prepared to have the notes released to Ms MoxdrereTwere elements of unfairness
in the way that Ms Weir conducted her interviewhalils Moxon but | will return to

that point below.
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[70] To some extent there is a suggestion that Pathvebgsnot take its
investigation far enough in that Ms Moxon workedhmther people who were not
interviewed. This was an investigation into consegxpressed by specific employees
as to Ms Moxon’s conduct towards them. A fair a@dsonable employer would not
have extended its investigation to others who hat expressed any concern or

complaint about their interactions with Ms Moxon.

[71] Ms Weir’'s report to Pathways (the full version) suarised the concerns that
had been expressed. | will refrain from recordaifthe content of the report.
Ms Gervasi summarised her concerns as follows:taohdault finding, sometimes
very petty; making false accusations; not presgndilh the information so painting a
very different picture from what actually occurrdgting corrected in front of other
staff members; and gossiping about other staff neesabSome examples were given.
Ms Burrowes’ concerns were summarised and some m@eangiven. Mr Quirk
canvassed the following themes: feeling uncomfdéetatsound Ms Moxon; concern
that she was acting in a sexually suggestive maaneund him; difficulties in
working with Ms Moxon regarding a particular see/igser; being subjected to gossip
about others and their performance at work; corscabout how Ms Moxon treats
other staff in the workplace; Ms Moxon leaving waedrly; recent improvement in
Ms Moxon’s behaviour; and having little or no trestd confidence in Ms Moxon.
Some examples were given. Mr Mooney mentionedfdiewing themes: being
subjected to gossip about others and their perfocmaat work; concerns about
Ms Moxon’s treatment of others at work; that themay be trust and confidence
issues between staff; and difficulties when workimigh Ms Moxon and a particular
servicer user. Some examples were given. Mr Knigbntioned various similar
concerns. Faced with these assertions any fair@agbnable employer was entitled
to escalate matters into a formal disciplinary stigation, as Pathways purported to
do.

[72] Following Ms Weir's report Pathways’ offered Ms Mwx a number of
opportunities to respond to the allegations setirotite letter dated 14 October 2009,
the IAC, Ms Gervasi’'s notes, the typed intervieweso(except Ms Burrowes’) and
Ms Weir’s report. However, | accept that Ms Moxeas entitled to see Ms Weir's
interview notes before she could fairly be requitedrespond to the allegations.
Those notes after all comprised most of the dataolut the concerns and complaints.
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They were eventually provided (or the relevantgateons expressed to be withdrawn
as no longer material), following which Pathwayaiagought Ms Moxon’s response.
Ms Moxon’s response was conveyed in writing andrduthe meeting of 18 February
2010. To summarise, she was not prepared to pravglbstantive response (beyond
what had been said by her to Ms Weir) until Patlsvdid more to specify the
allegations.

[73] S.4(1A)(c) of the Employment Relations Act 2000uiees an employer who

is proposing to make a decision that might havaduerse effect on the continuation
of employment of an employee to provide them withess to information, relevant
to the continuation of their employment, about texision and an opportunity to

comment before making the decision.

[74] Ms Moxon gave evidence, which | accept, that a rermbf documents,
relevant to the continuation of her employment,emeot provided to her prior to the
decision to issue her with a warning. | will memtithe most significant documents.
Mr Quirk sent Ms Craw emails on 1 June 2009 andre 2009 with the subject lines
Resignatioranddifficultiesrespectively regarding Ms Moxon’s alleged behaviand
its effect on him. It appears that Ms Craw spo&eMs Fortune about what she
described aggrumbling staff issues Ms Craw’s evidence is that stelt quite
concerned at the depth of feeling that Steven algol and that he wagruly
frightened and distressegdhen she met with him on 11 June 2009. Given ttinege
emails appear to be the starting point of Ms Crav@scerns they should have been
disclosed to Ms Moxon. | have already mentionedviight’s notes and draft letter.
There are also the notes made by Ms Weir during gieme conversation with
Ms Craw on 13 August 2009. The latter notes indicdhat Ms Craw conveyed
conclusions rather than allegations to Ms WeirJuding the view that the issues
werenot in IAC form due to intimidation levelAll this material should have been
provided to Ms Moxon. There were handwritten nai€sll Ms Weir's interviews.
They too should have been provided. Pathways' tthek view that it needed
Ms Burrowes’ permission to release the typed notdser interview. However, the
absence of permission could not override Pathwayatutory obligations under
s.4(1A)(c) of the Employment Relations Act 2000attRvays’ assertion late in the
disciplinary process that Ms Burrowes’ comments Mawt be taken into account
did not cure this problem. Ms Moxon was entitledhiie material as it was relevant to
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the decision to launch the disciplinary investigati There were a number of
communications between Ms Weir and the other engasyabout the accuracy of
their notes which should also have been discloseds Moxon. She came to learn
bits of these exchanges directly from some of tiberviewees but that gave her only a
partial picture. As an example | will mention thmail from Ms Gervasi to Ms Weir

dated 22 September 2009 where she gives for ttetifine the five themes referred to
in Ms Weir's full report. Ms Gervasi’'s allegatiorould not have been put to
Ms Moxon in that way by Ms Weir because their iniew occurred before the date

of this email.

[75] There is established jurisprudence about the mimmegquirements of fairness
when considering whether to warn or dismiss an eygd. INNZ (with exceptions)
Food Processing etc IUOW v Unilever New Zealand [1@B0] 1 NZILR 35, the
Labour Court said:

The minimum requirements can be said to be:

1. Notice to the worker of the specific allegatimhmisconduct to which the
worker must answer and the likely consequencéeg iilegation is established;

2. An opportunity, which must be real as opposea twominal one, for the
worker to attempt to refute the allegation or tglkexn or mitigate his or her conduct;
and

3. An unbiased consideration of the worker's exgti@n in the sense that that

consideration must be free from predeterminationl aminfluenced by irrelevant
considerations.

Failure to observe any one of these requirementd geénerally render the
disciplinary action unjustified. That is not to sthat the employer's conduct of the
disciplinary process is to be put under a microsegnd subjected to pedantic
scrutiny, nor that unreasonably stringent proceduemuirements are to be imposed.
Slight or immaterial deviations from the ideal aret to be visited with consequences
for the employer wholly out of proportion to theagity, viewed in real terms, of the
departure from procedural perfection. What is lobkd is substantial fairness and
substantial reasonableness according to the stasslaf a fair minded but not
overindulgent person.

[76] On a careful analysis of the sequence of eventé lalso formed the view
that Ms Moxon should have been provided with alistexg material prior to her

interview with Ms Weir, not just the IAC and someaterial from Ms Gervasi. The
specific allegations that Ms Moxon was being callgn to answer included what
the other employees had told Ms Weir some days réetbe interview with

Ms Moxon. The text of Ms Moxon’s interview makdsst clear, it is why she was
interviewed last and why the interview took so longhe typed up notes might not

have been available at that time but the handwrittetes were. Alternatively, the
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interview with Ms Moxon could have been deferrediluthe notes of the other

interviews were available.

[77] 1do not accept the contention that Ms Weir’s iviwv of Ms Moxon was not
part of Pathways’ formal disciplinary investigatiorFirst the views expressed by
Ms Craw to Ms Weir on 13 August 2009 make it cldaat Pathways already had
serious allegationsvhich it required Ms Moxon to respond to. That noied what
had been said to Ms Moxon by Mr Knight.  The depetent of the IACand
Ms Weir’s interviews with the other employees wab®ut documenting the concerns
for the purpose of a disciplinary investigationtwhils Moxon. Put another way, the
Authority could not assess whether Pathways' astiarere those of a fair and
reasonable employer without considering Ms Wemteliview as a significant part of
the circumstances. The relevance of Ms Weir'sruidev to Pathways’ disciplinary
process is underlined by reference to the fact that invitations to the others
employees were by letter signed by Ms Weir whetleasnvitation to Ms Moxon was

by letter signed by Ms Craw.

[78] I find that there was an element of pre-determamatn Pathways’ decision,
contrary to the actions of a fair and reasonablpleyer. The evidence indicates and
| find that Ms Craw had formed firm views about Msxon’s conduct and how it
should be addressed prior to her discussion withAMg on 13 August 2009. That
coloured the nature of the investigation from tloen For example, as early as her
12 October 2009 email Ms Fortune expressed herllimgviess to allow Ms Moxon
an opportunity to refute and rebut the variousgat®mns. | have already mentioned
the reason for the production of an abridged repdrhere was never an unbiased

consideration of Ms Moxon’s explanation even aggito Ms Weir.

[79] For the foregoing reasons | find that the warnirgswssued to Ms Moxon in

an unjustified manner.

[80] Ms Moxon’s employment was disadvantageously aftettecause it made it
less secure, at least for the duration of the wgrniAlthough the warning is now
expired, Ms Moxon remains at risk of the fact af tharning being referred to in any
later disciplinary processes, just as Pathwaysrrexfeto the 2007 letter (without
alerting Ms Moxon to that) in deciding to deal witle 2009 matters as disciplinary in
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nature. The same risk would arise if there wasitBsesquent employment relations

problem.

Remedies for the grievance

[81] Ms Moxon seeks retraction of the warning. | agites for all purposes she
should be regarded as having never received thisimga That is in effect reinstating

her to the position she was in prior to being igswéh the warning.

[82] $50,000.00 compensation is claimed for distreskerd is evidence, which |
accept, of serious effects on Ms Moxon arising fritv@ unfair warning. Ms Moxon
described her interview with Ms Weir asrrific leaving her feelingjuite worthless
as a human beingavinglost my confidence There is also evidence of her distress
during this interview. These effects could haveerbavoided if Pathways had
provided Ms Moxon with the materials available prio the interview. Ms Moxon
had to obtain medical advice because of her ext@mieety and panic attacks. She
was diagnosed as suffering from anxiety and dejmesdtributable to these events at
work and prescribed anti-depressant medicationiléNldo not accept as proven to a
state of probability that the warning will have alaterious effect on Ms Moxon’s
career, her anxiety about that possibility espbcial this stage of her professional

career, is relevant to the assessment of compendati distress.

[83] All this leads me to the conclusion that Ms Moxerentitled to compensation
of $10,000.00 to remedy these effects, subject tmtwis said below about

contribution.

[84] Although in the statement of problem there was pecsic claim for
reimbursement of lost remuneration, there is a s$s&kion to the effect that
Ms Moxon lost earnings between August 2009 and Déee 2009 because she was
not offered extra work and that she used and tberelost future sick leave and
holiday entitlements. | agree with the respondestibmission that there was no

evidence given of these losses. There can be acdaw

[85] | am required to consider the extent to which Msxbtos actions contributed
in a blameworthy way to the situation giving rise lier grievance. There is a
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submission for Pathways that Ms Moxon contributedat significant extent both
because of her behaviour that resulted in the caimisland the manner in which she
responded to Pathways’ investigation process.ll ldsal first with the latter point.

[86] In this determination | have not fully detailed tlewidence comprising
correspondence from Ms Moxon’s solicitor and thehaxges principally involving
the solicitor during the disciplinary meeting on Fgbruary 2010 but | have
considered all this material. Ms Moxon’s positias conveyed in these exchanges
could fairly be described as obdurate — she wooldpnovide a substantive response
without first being provided with specified infortien about the allegations. This
was in marked contrast to her willing involvementfiest in Ms Weir’s interview.
The difficulty with treating Ms Moxon’s obduracy Bkameworthy contribution is that
significant unfairness by Pathways occurred befdseMoxon adopted that approach.
| cannot say to a standard of probability that Msx@h’s approach following the
interview with Ms Weir made any difference to thaitamme of Pathways’

disciplinary process.

[87] Nor am | satisfied to a standard of probabilitytttheere was any blameworthy
conduct by Ms Moxon with respect to her dealingghwihe other employees.
Mr Knight's evidence of events was hearsay andlll put it to one side for present
purposes. By the time of Pathways’ decision boghBdrrowes and Mr Mooney had
made it clear that there was no complaint from themuring the Authority’s
investigation they both said that issues betweem#elves and Ms Moxon had been
resolved through discussion with Ms Moxon. It iicult to see from their evidence,
whatever the original cause of the issues betwhemgelves and Ms Moxon, that
there could be a finding of blameworthy conduct g Moxon warranting a
reduction in remedies for her established grievanigk Quirk did not impress as a
reliable witness and | prefer Ms Moxon’s evidenzdis with the result that there can
be no finding of blameworthy conduct by her witepect to Mr Quirk. More must be

said about Ms Gervasi's issues.

[88] | accept that Ms Gervasi's expressed concerns alsuioxon’s conduct
towards her were genuine. There was an accumulatiominor incidents where
Ms Gervasi felt that she was unfairly criticised ks Moxon. With some of the
incidents Ms Gervasi had at least partly failecatthere to her work requirements.
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Ms Moxon’s approach to this was driven by Mr Knigist team leader. At the same
time Mr Knight heard several times from Ms Gervasout her view that Ms Moxon
was treating her in an unfair manner. Mr Knighd aiothing effective to resolve
Ms Gervasi’'s expressed concerns. The essencesafaficerns was the manner of
Ms Moxon’s communications which had the unintendeslilt of Ms Gervasi feeling
unfairly singled out, and Ms Moxon’s habit of dissing the shortcomings of various
staff with other staff. This latter conduct wastpat the workplace culture but it is
not suggested that Ms Moxon initiated that cultu@n my assessment, Ms Gervasi’s
concern about communication style should be trehiedame as the similar concerns
expressed by Ms Burrowes and Mr Mooney and notrdegbas blameworthy conduct
by her. To the extent that Ms Moxon participateciculture of discussing staff with
other staff, her conduct must be regarded as aedvamthy contribution to the
circumstances giving rise to her grievance. Tlmattrdbution is of a minor nature

when assessed against Pathways’ failures anddsagss 10%.

Special damages

[89] The finding that Ms Moxon has a personal grievams®o means that
Pathways breached at least the implied contracteah requiring it to treat
Ms Moxon in a fair and reasonable manner. Ms Mosays that she has suffered loss
as a result of this breach and she seeks damampesthe legal costs incurred by her
through Pathways’ disciplinary process. | am mefe@rtoBinnie v Pacific Health Ltd
[2004] 1 ERNZ 438 (CA)Allan v OgilvyWA50/09 24 April 2009,Harwood v Next
Homes Ltd2003] 2 ERNZ 433 and several sections of the Egmpknt Relations Act
2000.

[90] I should start with the statutory provisions. | &mst referred to s.123(1)(b)
which provides that the Authority may in settlingersonal grievance provide for the
reimbursement to the employee of a sum equal tovti@e or any part of the wages
or other money lost by the employee as a resulh®fgrievance. | do not read the
phraseother money losas including the legal costs incurred by an engsogrising
from instructing their lawyer to represent themidgra disciplinary investigation. |If
it included legal costs there would be no needtli@r separate statutory provision
empowering the Authority to award costs. At a Isti@ge in the preparation of this
determination my attention was drawn $onith v Air2There.com (2008) L2011
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NZERA Wellington 98. | agree with the view expredsn that determination that
legal costs are not a compensatable loss for thgopes of s.123(1) of the Act. Next
| am referred to s.162 which empowers the Authpiitlyany matter related to an
employment agreement, to make any order that tigh Biourt or the District Court
may make under any enactment or rule of law rejatincontracts. The submission is
that the present loss is recoverable under the alautes relating to the assessment of
damages following a proven breach of contract, atpdiscussed in the cases

mentioned above.

[91] Binnie was an appeal and cross-appeal to the Court of d\ppgainst the

judgment of the Employment Court on costs followthg employee’s success in a
common law breach of contract action in that Coumder the Employment Contracts
Act 1991. In the Employment Court there had beeaward of special damages but
this did not include the employee’s pre-litigati@gal costs, no claim for such loss
having been made. In this context, while deciding matter on the basis of a
principled approach to the discretionary power wam@ legal costs, the Court of

Appeal also said:

[17] We offer an additional observation on this aspof the present case. Legal
expenses properly incurred in relation to issueshsas wrongful suspension of
employees and investigations into their conducthinigell be classified as special
damages rather than as party and party costs. [atter generally have as their

focus the issue of proceedings, preparation foringeand the hearing itself.

[18] ...In addition, of course, as special damages tsts in question would be
recoverable in full as opposed to being recoveranily to the extent of a reasonable
contribution. The line between special damageshenfooting and party and party

costs will often be blurred at the margins, but thaint is valid as a general

proposition. We do not wish to encourage undulgcjze apportionments in this
area. Use of the special damages approach shaellceerved for cases in which a
proper line can be drawn, albeit only in broad term

[92] These passages froBinnie were referred to irHarwood v Next Homes Ltd
[2003] 2 ERNZ 433. IrHarwoodthe Employment Court was dealing with a de novo
challenge from an Employment Relations Authorityed@ination on costs. Counsel
for the plaintiff made submissions to the Courtdah®n categorising some of the
legal costs incurred as special damages so asrease the overall award of costs. In

dismissing the challenge the Employment Court :said

[37] The matter of special damages was not develdpethe plaintiff before the
Authority or the Court in such a way as to permfiraper assessment of a distinction
between such damages and party and party costs. urthdfmore, I am not
persuaded that in dealing with the resolution ofesimployment relationship problem,
as opposed to an action for damages such &innie that it would be appropriate to
classify costs incurred prior to the filing of trstatement of problem as special
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damages to enable them to be recovered in fullrotde subject to any restraint as
party and party costs clearly are in the Authority.

[93] Counsel submits that the caution evident in thisspge fromHarwood is
obiter and that it has not prevented the Authdiibyn treating legal costs as special
damages. | am referred Adlan v Ogilvyas an example. In that case it appears that
special damages were raised for the first time wihenAuthority was determining
costs following a successful personal grievancéhodgh commenting (without any
citation) thatthere are decisions of the Authority where spedahages have been
awardedthe Authority dealt with the claim on the basisaoparty and party costs

award.

[94] On analysis, none of these cases are examples where&Court or the
Authority has treated pre-litigation legal costspecial damages. This is for the very
good reason referred to Harwood Special damages are recoverable in full on proof
of the relevant elements whereas party and padisare dealt with in a principled
way and subject to judicial restraint. Addressihg substance of this dispute, it is a
personal grievance like many others that come betoe Authority. Pathways was
entitled and probably obliged to investigate theaayns that came to its attention but
it did so in a manner that was unfair to a sigatfic extent to Ms Moxon. The
conclusions reached by Pathways are therefore tansabkle. These circumstances
differ markedly from those iBinnie where Dr Binnie was unlawfully suspended,
ostensibly for patient safety reasons, in a mafmand at the time to merit an award
of exemplary damages; but if the matter had beewlbd properly basic inquiries
would have shown no patient safety issue and thetgd have been no suspension or
consequent damage to Mr Binnie. Because theretisng to distinguish the present
case from many that come before the Authority,héré was an award of special
damages to cover Ms Moxon’s pre-litigation legastsp that same entitlement would
arise in every case where an employee instructadssb or a representative before
the conclusion of the employer’s disciplinary prege Similarly, an employer who
instructed counsel or a representative in the tdan employee’s breach of contract
would also be entitled to special damages to cthase legal costs.

[95] Not treating pre-litigation legal costs as spedminages sits more comfortably
with the objects of the Employment Relations AcOQ@escribed in s.3(a)(v) and
(vi), s.101 (ab), and s143(b) and (f). The Auttyornust, in carrying out its role,
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further the objects of the Act: see s157(d). bdailste that the Authority is not bound
to treat a matter as being of the type describethbyparties and may concentrate on
resolving the employment relationship problem. alfin | am guided by s.157(3) of
the Act which requires the Authority to act as hinks fit in equity and good
conscience subject only to the fetter that it may ao anything that is inconsistent

with the Act, its regulations and the relevant emgpient agreement.

[96] In accordance with the provisions of the Act jugimioned and for the reason
explained above | decline to deal with this matsera breach of contract and will
concentrate on resolving the personal grievandencieghich is the substance of the
employment relationship problem. Legal costs baldealt with in the usual way.

Summary and orders

[97] Ms Moxon has a personal grievance in that her eynpdmt was affected to

her disadvantage by an unjustified action on thegdfaPathways.

[98] To remedy Ms Moxon’s grievance, Ms Moxon must bgarded as never
having received the warning dated 28 April 2010.

[99] Pathways is to pay Ms Moxon compensation of $9@DOpursuant to
s.123(1)(c)(i) of the Employment Relations Act 2000

[100] Costs are reserved. Any claim for costs shouldmaele by lodging and
serving a memorandum within 28 days and the otady pnay have a further 14 days

to lodge and serve any reply.

Philip Cheyne
Member of the Employment Relations Authority



