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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] This matter concerns a very senior executive ofNgw Zealand who lost his job when the

airline was restructured in late 2003. Mr Millelysahat the termination of his employment
was unjustified. Although he accepts that his pasitis Chief Operating Officer (COQO)
genuinely became redundant, he says that he wasroperly consulted about alternatives
to redundancy and was not fairly considered foepdoyment. To remedy this he seeks
reimbursement of lost wages ($450,000.00); compiemsafor hurt and humiliation
($150,000.00); and compensation for loss of berefihg the 2003-2004 bonus which he
says he would have received were it not for hisndisal ($150,000.00). If I conclude that
the consultation and redeployment processes weeag o Mr Miller and the dismissal was
unjustified, further issues will arise about thedeof loss he sustained and whether he
attempted to mitigate that loss.

[2] After he was made redundant, Mr Miller developessteond concern related to what he says

were misrepresentations made to him when he tooth@position of COO in 2002. He

alleges that he was misled into thinking that he @warospective future Chief Executive of
the airline and accepted the COO position on thatsh He now believes that all along the
Board of Air New Zealand held a view that he wouoklver make a Chief Executive. He
says that this was withheld from him for fear thatwould leave if he knew that he had no
chance of promotion. Mr Miller says he passed upeobpportunities to stay at Air New

Zealand and would not have done so if he had krtbetruth about his prospects.
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[3] The second part of Mr Miller's problem has beenegatised as both a disadvantage
grievance and a claim under the Contractual Reraelie To remedy it he seeks damages
relating to other employment opportunities which $s/s he would have pursued and
damages relating to loss of opportunity to takehgobenefit of a termination payment in his
employment agreement with Air New Zealand. Theassior determination in relation to
this part of his claim are whether there was a epiggsentation, whether he remained at Air
New Zealand in reliance on it, and what if any lbsesincurred as a result. There is also an
issue relating to whether the disadvantage griexavas raised within 90 days, although Mr
Ahern argues that this may be academic since irsdtisnission, a finding in Mr Miller's
favour on the facts would equally support relieflenthe Contractual Remedies Act.

First issue: were the consultation and redeployraffatts adequate and fair to Mr
Miller?

[4] In April 2003 Chief Executive Ralph Norris set upraall team of people from various parts
of the airline and charged them with the task afsibess transformation.” They were to
look at all aspects of the business with the gdalmproving its efficiency. An outside
contractor was used as a facilitator and by Jul}326he had told Mr Norris that it was felt
that the current structure would not deliver whaisywmeeded for the organisation. She, Mr
Norris and the Director of Human Resources, Van&dsaldart, proceeded to work on
developing a new structure for the whole orgarisati

[5] On 1 September 2003 Mr Norris and Ms Stoddart ptegethe senior management team
(all those who reported directly to the Chief Ex@e) with what they had come up with so
far: a proposal for a new high level structure tfeg airline. It was aimed at reducing costs
and improving accountability and involved the cpfieng of five old divisions into three
new ones. In addition, Mr Miller’'s position of CO@esponsible for strategy and planning)
was disestablished. Although as COO Mr Miller diok mun a division of his own, his
position was the most senior of those affectedesite COO deputised for the Chief
Executive when necessary. (Civil Aviation regulasarequired that specific provision be
made for this.)

[6] Along with the proposed structure, the senior eiliees were also presented with a
timetable for the restructure process. The next §1€l0 September) was for each of them
to provide feedback on the merits of the restrechmposal. Mr Miller developed his into a
substantial written document. On 5 September hewitatMr Norris and Ms Stoddart, to
discuss it. He was critical of several aspectshefrestructure. In particular he questioned
the removal of the COO role and the proposed saeparaf profit and loss functions.

[7] It was planned that feedback would be collated eonsidered by the Board between 11
September and 19 September and the new structoceiaced on 22 September. However
there was some slippage with the timetable and ggteétnber came and went without an
announcement.

[8] On 27 September Mr Miller left the country for gtthat was partly business and partly
personal; after attending a conference he wenbam family wedding in Scotland. On 30
September, while he was away, the final form of rée&ructure was confirmed. The COO
position and each of the positions heading the éxisting divisions were to go. Instead
there would be three new positions respectivelyninm three new divisions. It was
proposed that one of these positions would deptdiséhe Chief Executive as needed. As
foreshadowed from the outset of the process, thve jobs were not to be advertised
externally. Instead, the six senior executives wiace affected were advised of a timeframe
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in which to advise which if any of the new jobseirgsted them. After this they would be
interviewed, selections would be made, and all eomed would be advised whether they
had been redeployed or were to be made redundant.

[9] In order to ensure that Mr Miller heard the newshat same time as his five colleagues Mr
Norris arranged for all the relevant informationkte couriered to him. At Ms Stoddart’s
suggestion he also telephoned him to check thdiakereceived it and arrange a time and
date upon his return for him to be interviewedtfa new jobs.

[10] In his witness statement Mr Miller asserted that tiews came as a shock to him. Ms
Stoddart challenged this evidence, saying thatydela the consultation phase had caused
slippage in the timetable and that by 27 Septentitese affected had been told that the
confirmation date had been pushed out to 30 SemenNr Miller cannot recall this
specifically. However he conceded that he was awdren he left the country that the
timetable was running behind and the announcementdabe a little later than originally
planned. He conceded that he knew it was posdialkehis job would go and that he would
be finding out about it some time soon. Since Was exactly what happened, | consider it
cannot have been a shock to him or anyone else.

[11] Amongst the information Mr Norris had sent Mr Millwere the job descriptions for the
three new “level two” positions and information tre criteria/competencies required for
each of them. There was no information about tineureeration packages intended for the
new roles. However, Ms Stoddart told me that it waended that these would be much
lower than Mr Miller was currently receiving, antat the jobs themselves were at a lower
level jobs than positions he had held previouslg. Mlller conceded in his evidence that the
jobs did not appear to be at the level or scopeibld job or the job he had held at Ansett
immediately prior to his return to New Zealand.

[12] Because Mr Miller was away, Mr Norris delayed tletestion process for the new
positions until his return. In order to preventtifiwr slippage in the timetable it was crucial
that Mr Miller advise his preferences, and be witaed, very soon after arriving back in
the country. He met with Mr Norris for this purpose 7 October. In a one hour interview
he told Mr Norris (in Mr Miller's words) that hehad some concerns about the business and
that another restructure would only exacerbatepitsblems.” He indicated which job was
his first choice but told Mr Norrisideally it had to have the profit and loss and bale
sheet accountability included, which in the jobatigsion it did not.”

[13] Ms Stoddart explained to me that the new structgapearated revenue (sales) from
costs/operations (airlines) as part of “deriskirtgé business. Mr Miller was however
looking for a bigger job which included responstiilfor both. Mr Miller also indicated
which job would be his second choice but said leitfevas not ‘meaty enoughas it was
similar to the role he had held in the bigger AiZ/Nnsett Group. Mr Miller agrees that he
was making the point that he was over qualifiedbfoth these jobs. He did not express any
interest in the third of the new jobs.

[14] As a result of what Mr Miller said at this interwieMr Norris felt that Mr Miller was
still very resistant to the restructuring and thbhé new structure did not have his
commitment or support. Mr Norris told me that hdilmrated for two days before
appointing other candidates to the two roles incwhvir Miller had expressed an interest.
He says he took into consideration performanceegspce and the interviews. Mr Norris
told me that the appointees were very experienndchaghly regarded in the industry.
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[15] It emerged later that succession planning was alsoterion in the selection process.
(This matter is at the heart of Mr Miller’s clainfi misrepresentation.) Mr Miller alleges that
Mr Norris’s failure to tell him of this added a ther element of unfairness to the selection
process.

[16] On 13 October (in accordance with the timeline) Witler was told that he had not
been successful. He was told that the new strutbade effect immediately and that he was
to be placed on garden leave for six months froem dlate.

[17]  Mr Miller's employment agreement provided as folkow
“Payment in lieu of Notice/ Alternative duties:

If you give notice of termination of your employmen if Air New Zealand gives you notice
of termination under clause 4.3, Air New Zealand/na its sole discretion:

(a) pay your remuneration to you in lieu of some orodlany period of notice; or
(b) place you on garden leave for some or all of thigceqgoeriod;

(c) direct you during some or all of your notice peritmdperform such alternate duties as
Air New Zealand may reasonably require having relgtar the best interests of Air New
Zealand and its business (and you acknowledgestingt alternate duties may be less in
status and responsibility than your duties and oesibilities prior to notice being
given.”

(Clause 4.3 is the provision relating td:Company Termination- Without
Cause/Redundancy).”

[18] Mr Miller packed up and vacated his office that .d&wice during the afternoon, before
he left, Mr Miller was offered input into what tmeedia would be told about his departure.
He declined to take up this opportunity. Later, toepany issued press releases about the
changes. These contained nothing adverse to MreMilllthough he now says that the
simple fact of being made redundant, and widespieaalvledge of that, were very
damaging to his career. Mr Miller was also toldttistaould he wish to avail himself of this,

a consultant was on hand to provide support. Suiesgly, Mr Miller did contact this
person and used his services in assisting himjoltisearch.

[19] Mr Miller told me that as the most senior of theeeutives affected he never doubted
that he would be offered one of the three new mrsit He was therefore very shocked
when he was not. He takes issue with what he cerssithe rushed and informal nature of
the interview process, which he says indicatesc& & good faith on the part of the
respondent. He also takes great exception to tmmenan which his departure was advised
and managed. He considers he should have beentigelta work out at least some of his
notice rather than, as he sees it, being hurriethefpremises.

[20] In response the airline says it could not haveaemantal change in accountabilities at
the highest levels of the organisation. It sayst s was not just unworkable but
impossible given the airline’s statutory obligasoto report to the Stock Exchange. It was
felt that any need for handover could be met byghelen leave arrangement. As for the
timeframe, it had originally been planned to te# affected individuals one week before the
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final deadline for making the news public howeVver slippage had meant that time had run
out.

[21]  Of the three other members of the senior manageteant who were also unsuccessful
in gaining new level two positions, one eventualtgepted a level three position while the
other, like Mr Miller, was made redundant. Theia&loffered him and Mr Miller a farewell
function but Mr Miller declined to participate.

[22]  Mr Miller continued to receive his salary for th& snonths of his garden leave. At the
end of this time (April 2004) he received his caotual entitlements to redundancy pay and
outstanding holiday pay. He did not however recaimnus payment for the 2004 year. At
the end of his garden leave he was presented vediverance agreement which offeréuk"
sum of $125,000.00 gross, less appropriate taxatiepresenting pro rata bonus payment
of ten months of the FY04 performance year undeMiller's Employment Agreement.”
However, this was on a “full and final settlemeb#sis and Mr Miller declined. He now
seeks compensation for loss of benefit of the bdowuthe 2004 year.

Determination

[23] | am satisfied that Mr Miller was properly consdltabout the proposed restructure,
both in regard to its merits for the organisatiowl &s consequences for him personally. Mr
Miller has argued that he should have been invoimeatiscussions about restructuring from
the outset and presented with the proposal bef@edst of the senior management team. |
do not accept this. The August presentation to gbeior management team provided
adequate detail about the substance and proceskatfwas proposed and sufficient time
was allowed for feedback. Mr Miller did give feedkaand it received due consideration, as
evidenced by the follow up discussion Mr Norrischefith him upon receiving it.

[24] | am also satisfied that the selection processjghajuick and relatively informal, was
not inherently unfair to either Mr Miller or any difie other participants. Mr Miller was
asked which if any of the positions he wished to domsidered for, advised of the
competencies for the roles, and given the oppdstuaidiscuss his suitability in interview.
By virtue of their existing roles all the applicanivere realistic contenders for the new
positions and were well known to those making timalfdecision. Mr Norris made his
selection on the basis of merit as demonstratecbdst performance, experience and
interview. It was open to him to do so.

[25] It is correct (as asserted by Mr Miller) that heswent advised that succession planning
was a factor in the selection process. Respondénesges told me that it was important
that at least two of the three appointees were f(Executive material. In relation to this
point, | consider it self evident that successitanping would be a factor in the selection
process. | would not expect this to need spelliog & addition, | note that it was not
essential that every appointee be a contendewftner promotion. For these reasons, | do
not consider that there was any unfairness to MieMarising out of this point.

[26] The final issue in relation to the fairness of tlismissal relates to what Mr Miller
experienced on his final day and the fact that he not permitted to work out any of his
notice period. It is not generally good employmegtations practice for redundant
employees to be required to depart the workpladdenswift and unceremonious fashion
Mr Miller experienced. In general however redundes@re not of such significance that
that they must be notified to the stock exchangés B matter of public record that the
period in question was a very sensitive one foratin@e. It could not afford further damage
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to its credibility and it was essential that inestand other key stakeholders had complete
certainty about who was accountable for its peréoroe. In this unusual set of
circumstances, the speed with which the changesasrconducted was justified, as was the
garden leave arrangement (provided for in the ageet)

[27]  As for the way his leaving might have been constioyethe public here and overseas, it
was open to Mr Miller to “position” his departune the media in a way favourable to him;
he chose not to take up this opportunity. No blaareattach to the company for that.

[28] Mr Miller has therefore failed to establish a persmal grievance of unjustified
dismissal or even a claim of unjustified disadvanige.

[29] It becomes unnecessary for me to proceed to cangideemaining issues of loss and
mitigation. However, for completeness, | recordttbeen if 1 had found that there were
elements of unfairness in the way Mr Miller was maddundant, it is unlikely that any
award of remedies would have come close to whdtdseclaimed. Both the restructuring
and the disestablishment of the COO position wergénuine commercial reasons, and the
redeployment opportunities went, very approprigteyndividuals who had previously held
similar positions (unlike the unique role of COQlhis all indicates that Mr Miller's
redundancy was genuine, which would preclude andhiea lost earnings.

[30] In addition, Mr Miller received six month’s noticend approximately nine months
redundancy pay. Because of this, even if his rednoyg were not genuine, it would have
been a big task to show that a further award fes laf earnings was justified.

Second issue: were Mr Miller’s prospects at theng@misrepresented to him?

[31] Mr Miller first joined Air New Zealand in 1997. Fmo about February 2001 he was
Senior Vice President of Sales and Distribution tfee Ansett/Air New Zealand Group,
based in Australia. When Ansett Australia collapse8eptember 2001 he returned to New
Zealand to help with the recapitalisation of AiriN&ealand. At this time Mr Miller knew
that the incumbent Chief Executive was plannindgetve. He told me that if this had not
been the case he would have taken his redundanopearation and left when Ansett
collapsed. He says he came back with the primarpgse of pursuing the job of Chief
Executive.

[32] Mr Miller entered into a new employment agreemest “8enior Vice President,
Strategy and Planning” on 1 November 2001. It doeththe following clause:

“Change of CEO clause

The Company recognizes the need for a close worklagjonship between the Senior Vice
President and the Chief Executive Officer. Theredseto be a high degree of mutual trust
and respect in such a relationship and the chemibtween the Executive team is an
important factor. The Company will provide you wéh option to terminate this contract
within defined parameters on the appointment oéa CEO.”

[33] This option was exercisable by either party, oe¢lmonths notice, within 12 months of
the appointment of a new CEO. Upon its exercise,Milter would receive a payment
(inclusive of redundancy compensation and noticglvalent to 12 months salary. In this
way, the redundancy entitlements that Mr Miller maten Ansett collapsed were preserved.
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[34] Mr Miller did apply for the position of Chief Exetiue, and underwent the selection
process along with other (external) short listeddidates. Board members who had been
involved in the process (Mr France and Mr Palmeid me that Mr Miller was an excellent
manager and initially appeared to be a very stromgdidate. However, one of the key
requirements the Board had of the incoming Chieddtive was an ability to inspire and
motivate the very demoralised staff, and the conemifelt that Mr Miller lacked critical
leadership skills. As a result, at the conclusibthe selection process the committee were
not confident that either he or any of the candidatere suitable for appointment.

[35] At this point, one of the committee members, Rallginris, decided to step down from
the committee (and resign from the Board) in ordeput his own name forward for the
position. He then underwent the same proceduretheasther applicants had and was
ultimately successful.

[36] The airline was aware that there was a risk thatwlier might choose to take up the
change of CEO provisions in his agreement. It wasnkto avoid this and to retain Mr
Miller's expertise. Shortly after being advisedMf Norris’s appointment, Mr Miller was
approached by Mr Norris and the Deputy Chairmanthaf Board, Mr France, with a
proposal that he accept a new appointment as COigérating Officer with the
responsibility of deputising for the Chief Exec@tiwhen necessary.

[37] During the ensuing conversation Mr Miller reitechtthat his goal continued to be the
CEO role. He says he was reassured that he avasalistic potential candidate for the role
following Mr Norris’s tenure and my continued teaun the new COO role would only
improve my candidacy.! was told by Mr France that the Board expected NMiter to
develop and improve his leadership skills by wagkatosely with, and modelling himself
upon, Mr Norris. In addition, as COO, Mr Miller wioube given the opportunity of
attending Board meetings and of developing abilitecommand, influence and persuade.

[38] Mr Miller told me that if it had not been for thesmassurances he would have resigned
at this point and taken his termination paymentweler he decided to accept the COO
position and on 1 June 2002, he entered into ano#we employment agreement. Pursuant
to this agreement his total remuneration was Santly increased and he retained
entitlements to compensation in the event of redony. Unlike his previous agreement,
however, the agreement did not contain a “ChandeEdd” clause. Instead it provided for a
“separation payment” as follows:

“Should you give notice of termination of your eayshent from Air New Zealand within 24
months from the commencement date of this agreeryeatwill be paid a separation
payment of $200,000.00 gross.”

[39] Itis not in dispute that the scaling back of teparation payment was due to attempts
to trim a perceived “culture of excess” and waseptable to Mr Miller at the time.

[40] Over the months which followed Mr Miller undertottke role of COO and deputised
for Mr Norris on occasions when he was on leaveuirof the country. However, the two
men did not always have an easy working relatignsMr Norris felt that Mr Miller
displayed poor teamwork and intolerance of the si®@iothers, while Mr Miller felt that
Mr Norris made decisions whiclstiowed no foresight or a complete lack of undeditan
of the airline business.”
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[41] During March 2003 another substantial sized comgma®sed in Auckland was engaged
in a search for a suitable Chief Executive. Mr Bfilivas interested in this opportunity and
met first with the recruitment consultant concerreed later, on two occasions, with the
Chairperson of the Board of that company. Whilesodering what to do about it, he asked
Mr Norris “whether there were any known impediments as tautayef CEO candidacy as
and when it would arise.Mr Miller recalls that Mr Norris replied thatifat was a matter
for the Board, it was not his sole decision, but veuld be asked for his input and
recommendation. He did however say that he knevothing that would be an impediment
to my candidacy.”

[42]  Mr Norris disputes this. He told me that Mr Milleray have mentioned that the job was
coming up but did not tell him that he was a codegnHad he done so, Mr Norris said, he
would have considered it of sufficient importanoe lim to advise the Board. He also says
that because he was losing confidence in Mr Miler would have probably have
encouraged him to pursue other opportunities thdm known of them.

[43] Mr Miller says that on the strength of what he &edis Mr Norris had said, he decided
not to pursue the vacancy at the other company.whtisdrawal from the process came
before any short listing had been done but | wdd twy the recruitment consultant
concerned that he would definitely have been slsigd. That witness also told me that it
was impossible to assess whether he was likelyptaimthe position as there was known to
be at least one other very strong candidate.

[44] The months between April and September were aeaigilg time for the airline but
passed without incident relating to Mr Miller's elopment. Then began, as we have seen,
the process which led to the termination of Mr Bl employment. Once that process was
complete and while Mr Miller was still on garderale he requested a meeting with John
Palmer, Chairman of the Board of Air New Zealaml,discuss the termination of his
employment.

[45] This took place on 1 December 2003. Mr Miller mains that during this conversation
Mr Palmer told him that right back when he had tekee job of COO, Mr Palmer and
others had already made up their minds that Mrevilould never have the makings of a
Chief Executive. He says that Mr Palmer admitteat they had deliberately withheld this
information from him because they did not wantigk dosing him from the organisation.
Mr Miller says he would not have taken that jolhé had known this at the time, and says
he only stayed at Air New Zealand in the expectatiat he would be a serious contender
for the top job when Mr Norris eventually moved on.

[46] Mr Palmer strenuously denies that he said any thioly to Mr Miller on 1 December,
or at any other time. He told me that when Mr Milleas appointed to the position of COO
in 2002 he was definitely seen as a realistic gatercandidate for Chief Executive.
However, by late 2003, he was no longer seen siligint. The Board felt that in his time as
Mr Norris’s deputy he had failed to demonstrate sbd of leadership qualities that would
be needed in the role of Chief Executive. This imaglcted on his chances of getting one of
the three level two positions at the time of thetmecture because succession planning was
one factor considered in the selection process.

[47] Mr Palmer says that this was what he told Mr Milterring their conversation on 1
December. He says that there could never have d@eqguestion of misrepresentation. If at
the time Mr Miller became COO he had been givebeieve that he was a future contender
for Chief Executive, this was no more than an aateureflection of the Board's thinking at
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the time. Later, when that view began to changeas not for the Board to make a point of
telling him so. In any event, he said, it was ronsthing that was discussed until well into
2003, when restructuring was under consideratidrerd was no reason to do so since Mr
Norris had no immediate plans to leave. (He stayefhct, until late 2005.)

[48] Mr Norris confirmed to me that in 2002 (althougle tthecision was never going to be
his anyway) he “absolutely” thought that Mr Milleould be his successor but by mid 2003,
his view had changed. Like Mr Palmer, he did na ary reason to speak of this to Mr
Miller as the Chief Executive’s job was not duetone up in the near future.

[49] Because the differences between what Mr Palmemnanililler have each reported of
the 1 December meeting are critical to the deteatron of this issue, my own investigation
focussed on establishing exactly what was saidppssed to the inferences that were taken
from it. Mr Miller's witness statement recorded thér Palmer had said:

“the Board would have appointed me to the role oOCG®me 2 years prior if they had
thought that my leadership style and abilities wappropriate for Air New Zealand, but
they were not anthe fact that | would not be CEO of Air New Zealartthd been known
since the time | had originally missed out on thele.”

(Emphasis added by the Authority.)

[50] Mr Palmer did not make notes of the meeting. Mrléditid take some brief notes, and
shortly afterwards he typed them up. He did natirethe original notes but provided the
typed version to me. It does not contain the resdnat have been emphasised here. It
records what Mr Palmer said about this issue devist

“The Chairman had expressed the view to Ralph &wedBoard that Andrew Miller was not
a likely CEO successor ...The Chairman went on totsay we would have appointed
Andrew Miller to the role of CEO some 2 years pifdhey had thought that his leadership
style and abilities were appropriate when they wealuating the differences between
Ralph Norris and Andrew Miller...

The Chairman said that if they give ns&] an early indication of my lack of suitability tha
would have encouraged me to leave the businesgsaiedopportunities elsewhere and at
that stage Air New Zealand needed the skills atehta ...For the Chairman or Ralph to
indicate to Andrew Miller earlier that he was natigg to be the CEO in the future would
have put the company at significant risk with tieeatture of Andrew Miller.”

[51] During my questions | asked Mr Miller to tell mes jrecisely as he could recall, what
exactly Mr Palmer had said. He replied that he:said always been my view that you
didn’t have leadership and style for CEO”

[52] | asked Mr Miller to account for the difference Wween what his notes record and what
his witness statement contains. He told me thatag his view that leadership style and
abilities were to a degree immutable and hardetheinge once one reached a certain age.
Having failed, on that basis, to get the job thetftime, he considered it a given that he
never would. He felt it unlikely that Mr Palmer sahings any other way, although Mr
Palmer never told him anything about his views.
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Determination

[53] Credibility is clearly critical to the determinatiaf this issue. Mr Ahern’s submissions
amount to an argument that | should prefer the emdd of Mr Miller over that of Mr
Palmer, Mr France, Mr Norris, and on some points,3bddart.

[54] Mr Ahern has pointed to an important discrepancytha evidence which he says
undermines the credibility of Mr Palmer in partiaul This relates to arrangements for the
meeting of 1 December 2003. Mr Miller has saida#ding that he and Mr Palmer met alone
and that Mr Palmer had made it a condition of theetimg that no lawyers be present. Mr
Palmer and Ms Stoddart (who helped set it up)aiytidisagreed with this. Ms Stoddart said
that Mr Miller had asked that the meeting be ong @me and specifically requested that Mr
Norris be excluded. Examination of the documentanprd eventually confirmed the facts:
Mr Miller had requested that Mr Norris be excludadd Mr Palmer had said that he did not
wish lawyers to be present. The meeting proceeddtat basis.

[55] For his part, Mr Miller demonstrated a tendencyetabellish the plain facts and a
readiness to jump to conclusions. For examplejsmiitness statement, Mr Miller stated in
relation to the opportunity he had explored in Ma003: ‘1 had been told that | was the
preferred candidate.'When the consultant gave different evidence (asrded above) Mr
Miller conceded that his evidence was not accufatether on in his statement Mr Miller
asserted that he received no feedback in respamsthet paper he prepared on the
restructuring, but on being questioned concededdimang his meeting with Mr Norris and
Ms Stoddart he did in fact receive some responsé tde also conceded that it was not
correct at all when he stated in his witness statdgrthat on his last dayt requested the
opportunity to remove my personal belongings froynatffice this was denied saying that
security would go through my drawers later on.”

[56] The most significant example can be seen in thiligigted remarks recorded above.
Mr Miller’'s witness statement reads as though Mnfea uttered these words when in fact it
was later acknowledged that they reflect the infeeeMr Miller drew from what Mr Palmer
had said.

[57] Observing examples such as these has led me taub®us in accepting Mr Miller's
evidence at face value. Notwithstanding the evidearound the setting up of the meeting of
1 December, | have found Mr Palmer and Mr Norridéothe more credible witnesses and
prefer Mr Palmer’s account of what he said to Mtldion 1 DecembelOn balance the
evidence does not establish that in 2002 Mr Milles prospects at the airline were
misrepresented to him.Mr Miller's second and third causes of action there fail andit
becomes unnecessary for me to decide whether ieel i@h the alleged misrepresentation,
suffered loss as a result, or raised a disadvamgageance within 90 days.

[58] Because Mr Miller’s claim has failed at the firstrtlle it has not been necessary for me
to traverse much of the evidence | heard. Beforelcaing however | wish to record some
observations on remedies.

[59] It was less than two years from Mr Miller’s retdrom Australia until the end of his six
months’ garden leave. In that time he was paidhwibnuses and redundancy pay,
$1,736,908.00. Had he been prepared to accepesipmmdent’s severance offer, he would
have received a further $125,000.00 on top of st is to say, for a period of less than 18
months actually worked, the total paid out or otfise offered to him was $1.86 million. He
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also received employer contributions to his supanation scheme and extensive free travel
for him and his partner (which continues for almfostr years after termination.)

[60]  Mr Miller did not have evidence of any firm job efffrom anyone else. The job he had
expressed an interest in was for a period of theaes, but he did not know what the salary
would have been or whether (even with his separgbayment) his total remuneration
would have exceeded what he received as things. erdghe evidence | heard, therefore,
even if | had preferred Mr Miller's evidence aswbat was said on 1 December, Mr Miller
would have struggled to show that any misrepresentaaused him loss.

Outstanding issues: Bonus and Costs
[61] Mr Miller's employment agreement provides as foltow

“You will be eligible to take part in a performamdonus system. The performance bonus
payments will be to a maximum of 25% of TEC. Qatdor the bonus will include
individual, Company, and divisional performancelogation of a performance bonus is at
the discretion of the company.”

[62] Bonus payments were made in September of each fg#awing the end of the
Company’s financial year on 30 June. Mr Miller'sTETotal Employment Cost” although
not inclusive of certain benefits) was $600,000Tus the maximum bonus payable to him
for a full year of employment would have been $0680,00. On termination the company
offered Mr Miller a bonus payment of $125,000.0Qpast of a severance offer in “full and
final settlement.” It was rejected by Mr Miller kmcse of that.

[63] The respondent maintains that the payment of a @entirely discretionary. In his
submissions Mr Thompson noted:

“Mr Miller appears to be advancing a claim for a lsnpayment regardless of whether he is
successful with any of the three causes of acebou in his Statement of Problem.

However, the Authority will only need to consideg tlaim for a bonus payment in the event
that Mr Miller is successful in one or more of hiaims.”

[64] In reply, Mr Ahern has noted that even if his digunsuccessful in establishing his
principal claims, the claim for payment of the bsriwould represent a wages claim which
would simply be brought again.”

[65] There is clearly a live issue between the partseeavhether Mr Miller is entitled to a
bonus payment. Although | did hear submissionshenbbnus issue, they were not directed
specifically at the question whether a case coeldnlade for arrears of wages in relation to
the bonus and | do not consider that | have setficinformation on the issue to proceed to
determine it on that basis. | recommend therefoat the parties address this issue between
themselves, along with the issue of costs, withatbsstance of a mediator if necessary. In
the event that they cannot resolve these issugsdthef course have leave to request that |
determine those matters.

Y S Oldfield
Member of Employment Relations Authority
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