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DETERMINATION OF THE AUTHORITY

A. The dismissal of Joshua M cClung by Fencing Worx (BoP)
Limited (FWL) on 9 July 2010 was unjustified. To settlethat
personal grievance FWL must pay Mr McClung $2232 in lost
wages and $4000 in compensation for injury to hisfeelings. The
remedies awar ded have been reduced by one-third because of
blameworthy conduct by Mr M cClung which contributed to the

situation giving riseto hisgrievance.

B. In respect of an earlier period of around nine weeksin 2009
during which hewas employed by FWL, Mr McClung had not
properly raised personal grievances about whether FWL had
acted unjustifiably by not employing him from an earlier date
that year and then later dismissing him without proper notice.
Heisdenied leaveto pursue those grievances now.

C. In respect of hisemployment by Darryn Maguirefor around six



2
months during 2004 and by FWL for around five monthsduring
2005, Mr M cClung isdenied leave to pursue grievances about
how his employment ended in those year s and whether he should

have been paid a bonusin 2004.

D. Nowagearrearsfor travel time areowed to Mr McClung.

E. Costsarereserved.

Employment relationship problem

[1] Fencing Worx (BoP) Limited (FWL) dismissed JoshuaQWing on 9 July
2010. FWL was in the business of providing fenang framing services, mostly for
kiwifruit orchards, in the Bay of Plenty. It emgkd Mr McClung to do fence cabling

and wiring work.

[2] FWL director Darryn Maguire admitted during the Aatity investigation
meeting that he had not carried out the dismissal procedurally fair way. He was
driving through the main street of Katikati duriting late afternoon that day, a Friday.
He saw Mr McClung at a petrol station. He parkésl thuck and walked over to
where Mr McClung was sitting in his car. In hisabevidence to the Authority Mr

Maguire confirmed he said the following words to McClung:

“I'm sick of your fucking texts mate. I've got emh shit going on
already. | don't need your fucking shit. Pickygur holiday pay on
Monday and fuck off. There’'s no more work, therrearis broken.”

[3] Mr Maguire said, as best he could recall, he thatked away without saying

anything further to Mr McClung.

[4] On Sunday 11 July Mr McClung sent Mr Maguire a teRecking that he
could pick up his holiday pay the next day. Mr Mag confirmed a time to do so
and Mr McClung collected that money. Their nexttect was on 19 July when Mr
McClung sent Mr Maguire a text seeking a paymerit$df2 grand — an amount he
was claiming for unjustified dismissal — and Mr Miag rang Mr Clung to offer him
further work. The two men disagree about whetimgr @nditions were set on that

offer but Mr McClung did not accept it and did meturn to work. Mr Maguire also
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had his lawyer prepare a letter — dated 22 Julyp20Wwhich asked Mr McClung to
contact Mr Maguire if hewish[ed] to take up his offer of further casual dayment
and suggested thaati ongoing contract be properly documented and theate is a
clear code of conduct agreed upon betweeri.yddr Maguire said he delivered that
letter by hand to Mr McClung’s letter box on 232% July but Mr McClung said he
did not get the letter until 20 August, which wdtelahe had sent Mr Maguire a six
page letter on 13 August raising his personal gnees. Mr McClung’s letter of 13
August referred to a phone call from Mr MaguireX$hJuly and made the following
comment about what Mr Maguire said during the ¢all[F]Jor some strange reason,
you do a complete U-turn and decide there is wg&im same time, same work site |

was sacked from one week eatrlier

[5] Although FWL'’s statement in reply and Mr Maguireigtness statement did
not accept the termination of Mr McClung’s employrhevas unjustified, its final
submissions acknowledged the procedure was unfdirtlae dismissal was adsh

decisiori made when Mr Maguire lost his temper.

[6] FWL initially gave three reasons for Mr Maguire'saision:
0] Mr McClung’s recent conduct in sending abrelsi-worded texts
to Mr Maguire about work matters; and
(i) News Mr Maguire had received that day about therdaff of two
work contracts; and
(i)  The breakdown of a post rammer which affected havehmwork

was available for Mr McClung and other employees.

[7] During the Authority investigation meeting Mr Mageliadded a fourth factor
— that on 9 July Nick Shirtcliffe, a supervisorddiim Mr McClung had gone mat
and threatened to kill Mr Maguire and his childitause Mr Maguire had refused a

request from Mr McClung to be paid a $100 cash adea@n his holiday pay.

[8] Mr McClung’s application to the Authority, lodgeah d2 July 2011, sought
determination of a number of other personal grieearand a wage arrears claim as
well as his grievance about his dismissal in 20Ite other grievances concerned

earlier periods of employment during 2004, 2005 20@9.
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[9] In its reply FWL maintained those earlier grievaseeere Statute barretj
that is they were not raised within the requireed@§ period of the events giving rise
to them. Mr McClung maintained he had raised thevgnces in 2009 within the
necessary timeframe and that he should be grastec lto raise the grievances for
2004 and 2005 because the delay was due to excaptimcumstances: s114(4) and
s115 of the Employment Relations Act 2000 (the Act)

I ssues

[10] From the statement of problem, the statement ityrapd the background
documents provided by the parties the Authorityntdeed the following factual and

legal issues for investigation and determination:

A. Personal grievance - 2010

(1) What was the nature of the employment — casuatongnent?

(i) What were the notice requirements?

(i)  Was dismissal due to broken equipment causingkadbwork or was Mr
McClung dismissed for other reasons, and if so, Wwassubsequently
replaced by a contractor?

(iv)  Was Mr Maguire’s decision to dismiss Mr McClung ®rJuly 2010 and
how it was carried out, what a fair and reasonainigloyer would have
done in all the circumstances at the time (thawas it justified)?

(v) Had FWL subjected Mr McClung to unjustified actiomsdiscrimination
by:

(a) allowing other employees’ advances on their holigay but denying
the same benefit to Mr McClung; and

(b) providing another employee with work which woulchetwise have
gone to Mr McClung; and

(c) paying him $18 an hour as an employee while a satbactor was paid

$27 an hour?

B. Personal grievance - 2009

(1) Did Mr McClung notify his employer of grievances2009 within 90 days
of those grievances occurring, and if not, sho@adbw have leave to raise
them due to exceptional circumstances and it beistgo do so?
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(i) Was Mr McClung advised he would work from a seedat2009 and then
not actually employed until four weeks later, ahdd, was he entitled to
be paid compensation of four weeks wages for takty@
(i)  Was Mr McClung not properly advised of the termioat of his
employment in September 2009, such that he wastiiingioly dismissed?

C. Personal grievances — 2004 and 2005

(1) Was Mr McClung’s delay in raising personal grievesn 2004 and 2005
caused by exceptional circumstances and would ijube now for Mr
McClung to have leave to raise personal grievaonees whether he was
unjustifiably dismissed in the 2004 and 2005 sessamd whether he
should also have been paid a bonus in 2004 whichpaal to some other
staff?

D. Wage arrears

(1) Was Mr McClung short paid travel time on four daysviay 2010 ($100
claimed)?

E. Remedies

(1) If FWL was found to have unjustifiably dismissedamted unjustifiably
towards Mr McClung in 2010, should he be awardededies of:
(a) lost wages (claiming 23 weeks from the datdisiissal up until late
December 2010 as the period he likely otherwiselavbave worked); and
(b) compensation for humiliation, loss of dignitydainjury to his feelings?

(i) If Mr McClung were awarded any remedies, shouly the reduced due to
blameworthy conduct by him contributing to the attan giving rise to his
grievance: s124 of the Act?

Theinvestigation

[11] For the purposes of the Authority’s investigationti@n witness statements
were lodged by Mr McClung, Mr Maguire and his bmattShaun Maguire (who
worked for FWL from 2007 to July 2010). These &rmen, under oath or
affirmation, attended the investigation meetingafoened their statements and gave

further oral evidence in answer to questions.
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[12] Two further witnesses attended under witness sumsmorMr McClung’'s
brother, Nathan McClung (who worked for FWL from020to 2011) and Mr
Shirtcliffe (who worked for Darryn Maguire’s fengrbusiness from 1997 and then
for FWL from 2004 until the present day). They lbaave oral evidence under

affirmation and in answer to questions.

[13] The five witnesses include two sets of brothersar &ase of reference this
determination refers to Joshua McClung as Mr Mc@land his brother as Nathan

McClung and to Darryn Maguire as Mr Maguire andbristher as Shaun Maguire.

[14] Mr McClung and FWL'’s counsel, Mr Elsmore, deliver@dsing submissions

at the investigation meeting.

[15] As permitted by s174 of the Act this determinati@s not set out all evidence
and submissions received but has stated the Atysofindings of facts and law and
expressed conclusions on matters requiring detatiom The Authority’s findings
are made on the civil standard of the balance olbailities, assessing the evidence

to determine what is more likely than not to haappgened.

[16] Mr McClung’s statement of problem and witnesstesteents included
allegations of wrongdoing by Mr Maguire and FWL aedjng various immigration,
taxation and criminal matters. Those allegatiome aot dealt with in this
determination because they were either not reletatitese proceedings or were not

within the Authority’s jurisdiction.

The nature of the employment

[17] Mr McClung first worked for Mr Maguire’s fencing biness in 2004. He had
met Mr Maguire’s ex-wife while working at a fruiigking job and she suggested he
contact Mr Maguire about work. Mr McClung said Maguire told him at that time
there would initially be five to six months workdae would be trained to use the

post rammer.

[18] FWL was not yet a registered company when Mr Mc@Glgtarted work in
May 2004. Mr Maguire employed Mr McClung directiiyat year. The terms of
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employment were agreed orally and not reduced itingr Those terms were sparse

— an hourly rate and some indication of starting amshing times.

[19] | find that from the outset Mr McClung’'s employmentas intended to be
seasonal and related to the amount of work thatbilngness had secured from

orchardists and farmers to build fences, framedfets and retaining walls.

[20] In August 2004, on the advice of his accountant,Ni&guire arranged for a
written employment agreement to be distributedisoemployees by Mr Shirtcliffe.
A version was prepared for each employee. On tleegiven to Mr McClung the
employer was referred to athe Companybut then defined asDarryn Maguir€,

not a registered limited liability company. Accorg to Companies Office records

FWL was not incorporated until 30 August 2004.

[21] Mr McClung did not sign the employment agreemermtlee, on what he said
in his oral evidence wasa“quick look, he was dissatisfied with its terms, mentioning
two in particular. One term referred to employkasging three days to seek advice on
the agreement but Mr McClung understood from Mrishife that he was expected
to sign and return the agreement that day. Anaren referred to hours of work
generally continuing to 5.30pm on Monday to Frid&r Clung considered that term

conflicted with the practice of finishing work amadi4pm on Fridays.

[22] He left the worksite soon after receiving the agrest, leaving the copy given
to him behind. Mr McClung said when he and Mr Miagspoke about the written
agreement by telephone the next day, Mr Maguire get if he did not like it, Mr
McClung should fook for another jolh Mr McClung did not sign the agreement but
continued to work for Mr Maguire until late Octolibaat year.

[23] | have not accepted FWL’s submission that Mr Mc@lumas subsequently
bound by the terms of that agreement because hecévaihued working for Mr

Maguire in 2004 and returned to work for what haddme FWL in May 2005. From
2005 Mr McClung’s employment relationship was wWiWL but Mr Maguire’s oral

evidence to the Authority investigation was that thritten agreementnéver did

apply to Mr McClung.
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[24] Rather, 1 find, the terms of employment were thageeed orally by Mr
Maguire and Mr McClung at the beginning of the pds of employment in 2004,
2005, 2009 and 2010 and confirmed by their condueing those periods. They
agreed Mr McClung would do the various fencing sastquired of him for an agreed
hourly rate of pay and the work would continue dgrihe year until Mr Maguire
advised that the work had run out. The evidencklioMaguire confirmed that the
work was to be more than casual day-to-day labguand was intended to be

continuous through that season.

[25] In terms of the analysis followed by the Employm@&uurt in Jinkinson v
Oceana Gold (NZ) LimitédVir McClung had agreed to be available for work &

Maguire had agreed to provide ongoing work forcaglas it was available

Notice

[26] No written employment agreements were offered taWdClung for his work

in the 2005, 2009 and 2010 seasons and he hadgnetdsthe agreement offered to
him in 2004. After 2004 Mr Maguire had not offeraditten agreements to any

employees. In his oral evidence he said this vegsuse his accountant had not told

him he needed to do so.

[27] In the absence of a notice period agreed in writingnd Mr McClung was

entitled to one week’s notice of the terminationhig employment in those years.
That was the period of reasonable notice that cbalémplied from his pay period —
which was one week — and industry practice for wairkhat type. It was also the

length of notice stated in the 2004 agreement eff¢o him.

Reasons for dismissal

[28] | accept Mr Maguire had business difficulties that him under pressure on 9
July — the news of deferral of two contracts arel teed to find a replacement post
rammer. However it was the texts he got from MQWmg — and information from

Mr Shirtcliffe about comments said to have been enlag Mr McClung earlier on 9

1[2009] ERNZ 225 at [52].
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July — that resulted in what | find was Mr Magugespur of the moment decision to

dismiss Mr McClung when he saw him at the petralish.

[29] On 8 July 2010 Mr McClung had sent Mr Maguire st t@sking if he could
have $100 of his holiday pay paid with his wagesrbxt day as he was hit‘short
of cash this weék Mr Maguire decided not to agree to the requeasd had Mr
Shirtcliffe pass that information to Mr McClung thext day. In his oral evidence Mr
Shirtcliffe said that Mr McClunglbst it” when he was given that message asalid
some things he shouldn’t have sadit Mr Shirtcliffe “laughed it off. Mr Shirtcliffe
did not tell the Authority exactly what words Mr Ktung had used but Mr Maguire,
in his oral evidence, said Mr Shirtcliffe rang hiduring 9 July and reported Mr
McClung's angry reaction as including a referenaekitling Mr Maguire and his

children.

[30] At 2.41pm Mr McClung sent Mr Maguire a further tedgdmanding some of
his holiday pay be added to his wages due thatodaytherwise he wouldraise a

claim through employment relations authotity

[31] Mr Maguire was already annoyed about some othes te@m Mr McClung.

A text on 28 June asked for pay due to Mr Maguisga Jarrod for work done for
FWL to be paid directly to Mr McClung instead. MicClung said Jarrod owed him
$350 and should pay the mondy4“he gets killed in jdil Mr Maguire said the latter
reference was because his son was due to be sedtenca drink driving charge at
the time. Mr Maguire’s text in reply to Mr McCluisgrequest about the money owed

by Jarrod was:Sort it out with him not nie

[32] Mr McClung had also sent Mr Maguire a number oftseaxsking about the
immigration status of a Japanese man (referredipas Yuki) who had done some
work for FWL.

Justification for dismissal

[33] Mr Maguire admitted he had dismissed Mr McClungewie wasfired ug’
and ‘wasn’t really listening or reasonablle He admitted hedid it the wrong way
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but said he wasprovoked into it and (because of the reference to his childremy*

other bloke would have done mbre

[34] | accept on the balance of probabilities that MIQWmg did say something on
9 July about harming Mr Maguire and his childred #mat comment was offensive to
Mr Maguire. In his evidence Mr McClung did not aficif he had made the
threatening comments attributed to him by Mr Shffec and Mr Maguire but
accepted it thay well bé that he had. Shaun Maguire also gave evidenoetad
different and earlier conversation with Mr McCluimg which Mr McClung talked
about taking a personal grievance against a preveaployer (in 2009) and then
made a similar comment about harming that emplsyenildren. Shaun Maguire
said he believed he had told his brother Mr Magabeut that conversation soon after
it occurred. Mr McClung said he could not recaliking such a comment to Shaun

Maguire but it didn’t mean | didn’t make’it

[35] Accepting that such comments by Mr McClung mostlifkoccurred and were
provocative, the law nevertheless required Mr Megsiresponse to be that of a fair

and reasonable employer, not just that of ‘any dbheke’.

[36] There were issues of conduct or behaviour whiclieed¢o be addressed with
Mr McClung — and they might have required a disngaly sanction, potentially even
to the level of dismissal. He wrongly insisted @might to be paid holiday pay in

advance. He had sent abrasive texts about thaithrd matters.

[37] A fair and reasonable employer would have addressedterns about Mr
McClung’s conduct or behaviour up to and includéhguly by giving him notice of a
disciplinary meeting, an opportunity to explaindaserhaps even apologise), and then
consider with an open mind whatever explanationhinitave been offered. There
may, for example, have been some medical or psggiual cause which motivated
Mr McClung’s behaviour or a personal circumstariea tompelled him to press for
the money. Whatever explanations Mr McClung cdudde offered may not have
excused his behaviour but might have influencedWguire’s view on what level of
sanction was fair (and which may have fallen slebrtlismissal). Having failed to
follow such a procedure, Mr Maguire’s action inrdissing Mr McClung on the spur

of the moment at the petrol station was unjustified
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[38] Mr Maguire’s own judgement only ten days after themissal was that Mr
McClung’'s outburst on 9 July was not so provocatiwe offensive that the
employment had to be ended permanently. Insteatgftection, Mr Maguire offered
Mr McClung his job back.

[39] Mr McClung claimed some related acts of unjustifieidcrimination and

disadvantage to him. On those claims | find:

(a) he had no right to be paid a cash advance asrhbiiday pay.

Mr Maguire had, on previous occasions paid somalagplpay in advance to Nathan
McClung, including once because Nathan McClung edethe money to buy a

birthday present for his daughter. However thasmsions were a favour granted at
the employer’s discretion, not by right. | accéyt Maguire’s evidence that his

willingness to agree to such requests dependedV@h’'s=cash flow and he had

checked with his accountant before declining Mr Mo(@'s request.

(b) there was, most likely, sufficient work for McClung to keep working after 9
July.

Work was available in subsequent weeks for two pedeent contractors — Vaughan
Price and Steve Bowles — and a casual worker c&8&d as well as Mr Shirtcliffe
and Nathan McClung, although the work schedulendigd to be rearranged as a hired
replacement rammer was not as effective as the glestneammer. Mr Maguire’s
offer to re-employ Mr McClung on 19 July also confed there was work available

for him from that date onwards.

(c) a higher hourly rate paid to an independenttcactor was not discriminatory.
FWL was entitled to arrange different terms witltantractor than it did with Mr

McClung as an employee.
Notification of 2009 grievances
[40] Mr McClung claimed he notified Mr Maguire of twoigvances in 2009 but, if

his evidence of that was not accepted, he soughkeléo pursue those grievances
now: s114(4) of the Act.
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[41] Mr McClung said he raised a grievance about FWL mmtouring what he
believed was an undertaking to employ him four vgesdrlier in the 2009 season. He
said he raised a second grievance when he wenickoup his holiday pay after
finishing work in 2009. That grievance was aboadequate notice of being laid off.

Mr Maguire denied either grievance was raised Wwith.

[42] | consider there was inadequate evidence to addep¥icClung’'s account.
He believed WINZ records would corroborate his eatibn that Mr Maguire had
agreed to an earlier start but the paperwork Mr Mo@ was able to get did not go
that far.

[43] It is more likely than not that if Mr McClung hadigh grievances against
FWL in 2009 he would have raised them in writiidhave reached that view because
Mr McClung raised a personal grievance in June 2808inst a dairy farming
partnership that had employed him in 2008 and hadenthim redundant in February
2009. As the Authority file on that matter showktt, McClung raised that grievance
in writing on 2 June 2009. In September he finlsiverk for FWL and in November
lodged an application to the Authority about hisypous dairy farm employers. In
that light it is unlikely that he lacked the knodige or ability to do what was

necessary to pursue a grievance against FWL aatine time.

2004 and 2005 grievances

[44] Similarly there was insufficient evidence of exdepal circumstances
preventing Mr McClung from having raised grievand¢es said he had against Mr
Maguire and FWL in 2004 and 2005. He was present@fl an individual
employment agreement in 2004 which | consider, nikety than not, had a suitable
clause regarding the need to raise a grievancenm8th days. Mr McClung does not
now recall the clause being in the document gieelnin. He had read that document
quickly at the time, refused to sign it and did keep a copy. He suggested he may
have been given a version of the agreement witeoah a clause but | consider it
most likely that he was given the standard documpespared by FWL'’s accountants,

which included a clause about raising a grievaniteimv90 days.
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[45] There was no reliable evidence corroborating hantlithat he was too
traumatised by the end of his employment in eactho$e two seasons to raise a
grievance within 90 days.

[46] However if | was wrong in concluding the delay inr MicClung raising
grievances about 2004 and 2005 events was not ioneds by exceptional
circumstances, his application leave should fathatsecond hurdle set by s114(4) —
that I consider it would not be just to grant leanav. The substantive grounds for
the grievances are weak — he sought payment ohasbihat had been paid to some
other workers who worked through to the end of 208#wever | accept and prefer
the evidence of Mr Shirtcliffe and Mr Maguire ththe bonus was paid only to those
employees who worked on a particularly lucrativejgct late in 2004. No bonus was
paid to any employees in 2005 or in subsequentsye@n the evidence | heard, Mr
McClung did not appear to have any real entitlenterite paid the bonus some other

workers got late in 2004.

Wagearrears

[47] Mr McClung also claimed he was entitled to moreethng time than he was
paid in 2010. However | accept Mr Maguire’s evideithat the arrangement was for
Mr McClung to be paid for the time from being pidkep from his home gate at the
beginning of the day until he left the client’'s @ait the end of the day — that is he was

paid for the time taken travelling to work but le¢ time travelling home.

Remedies

Lost wages

[48] Mr McClung sought an award of lost wages for theqaefrom his dismissal
until the Christmas holidays in 2010 — a periodacdund 23 weeks. His average
weekly earnings for the nine weeks of the seasowdr&ed that year were $558, so

the total claim is around $12,834.

[49] Mr McClung was under a duty to make reasonable @arales to mitigate his

loss during that time. Two particular factors restb be considered in his case:
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(i) his capacity to work; and
(i) whether he should have mitigated his lossdirtg up Mr Maguire’s offer
on 19 July to return to work.

[50] There was no independent medical evidence apar &r@opy of some notes
provided by Mr McClung's doctor. Those showed Mc@®lung was assessed as
eligible for a sickness benefit shortly after heswismissed. He remained on that
benefit through the period claimed for lost waged at the time of the investigation
meeting. The notes give his diagnosis asxiety with depressién Mr McClung’s
own evidence was that his ill-health was cause@\WL's actions in dismissing him
but he had previously suffered depression and ganaie far back as mid-2006 and

had been on a sickness benefit on other occasions.

[51] In the absence of direct evidence from a medicadtgroner who had assessed
Mr McClung | consider | cannot rely on his own assaent that he could not have
worked at all during that period, including by netimg to work for FWL as offered
by Mr Maguire on 19 July.

[52] Rather, | find, there was a strong and realistiospect he could have
significantly mitigated his loss by accepting Mr §lére’s offer of returning to work
— either when it was made orally on 19 July or kdénMcClung’s account) after 20
August once he saw the letter making that offerr Ni¢Clung argued he could not
have accepted the offer because Mr Maguire thredteim during the phone call on
19 July — by saying he wouldriock his block off- and wanted conditions would

have made his employment insecure.

[53] | do not accept that was the impediment Mr McClungde it out to be.
Instead | accept Mr Maguire’s evidence that he rdake the ‘knock his block off’
comment initially but only in reference to what NMcClung had said about his
children and that Mr Maguire did — acting with thenefit of legal advice — then
genuinely attempt to restore the employment reiatp (by the phone call, his
lawyer’'s letter and two requests by text on 20 Jwdymeet and talk with Mr
McClung). Had Mr McClung made similar reasonalsidesavours to respond to those

overtures, he could have restored his income.
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[54] There is an alternative analysis. Because Mr Me@lwas on a sickness
benefit throughout this period, he could not haverked for FWL or elsewhere
anyway and therefore did not lose any remunerdt®would otherwise have earned.
That analysis might alter if FWL'’s actions werefguéntly established as the cause
of Mr McClung’s illness. On the evidence before, rheannot say that was more
likely than not. However, for the reasons givehave preferred the view that wages

were lost up to 20 August and an award for thabpewas warranted.

[55] Accordingly | assess the loss of remuneration asgb#or a period of six
weeks only (from 12 July to 20 August 2010). Thensof $3348 is awarded under
s123(1)(b) and s128 of the Act (subject to any céidn for contribution under s124).

Distress compensation

[56] The circumstances of Mr McClung’s dismissal — ipublic place and without
warning — support his claim for compensation fortlamd humiliation. However | do
not except that all of the psychological distresat this medical notes indicate he
suffered in the following months can be attributedhe actions of Mr Maguire on
that day. Those notes indicate Mr McClung alresadffered some mental ill-health
and there were some difficult family circumstanbeshad to deal with, which were
not caused by or related to his dismissal. He &t some problems which he

believed were created by his employer previousitt. F

[57] Against that background | assess the appropriatel lef an award under
$123(2)(c)(i) as $6000 (subject to any reductiarctmtribution under s124).

Contribution

[58] FWL sought a significant reduction of any remediesarded to Mr McClung

because blameworthy conduct by him contributech#o dituation giving rise to his
personal grievance. | agree this is required e dincumstances of Mr McClung’s
abrasive texts demanding money and his intempematenents made on 9 July. He

was not entitled to be paid the money on that dayeahad demanded and his reaction

2 Calculated on basis of $558 times 6 weeks.
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to being told no was disproportionate. The remediwarded to him are to be

reduced by one third because of that conduct.

Costs

[59] Costs are reserved. The parties are encouragexsdbse any issue of costs
between themselves. If they are unable to do soaatletermination of costs by the
Authority is necessary Mr McClung should lodge asive a memorandum by no
later than 28 days from the date of this deternonat FWL should lodge any reply
memorandum by no later than 14 days from the dasewice. No application for

costs will be considered outside this timetablenaut prior leave being sought and

granted.

[60] While Mr McClung may not have incurred costs foigde advice and
representation he may, under clause 15 of Schedulgf the Act, still seek
reimbursement of expenses for the filing fee, tharimg fee charged for the second
day, and serving witness summonses (including ridneek allowance paid to those
witnesses). Otherwise costs are determined uhéeprinciples summarised PBO
Limited v Da Cruz including whether any award should be adjustedight of

without prejudice settlement offers, if any weredma

Robin Arthur
Member of the Employment Relations Authority

*PBO Ltd v Da Cruf2005] 1 ERNZ 808.



