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Employment relationship problem

[1] The problem for investigation and determinatinthe Authority arises from the dismissal of
Mrs Lavinia Matich by the Christian Healthcare Trf€HT). She regards her dismissal as
unjustified.

[2] To resolve the problem Mrs Matich seeks reitesteent to her position of senior caregiver
with CHT, and also the reimbursement of wageshgdter and compensation for hurt feelings and
humiliation suffered by her.

Offer to reinstate

[3] After the dismissal, which occurred on 16 Semter 2005, with the assistance of a mediator
Mrs Matich and CHT tried to resolve the problemrégching agreement.

[4] Although this was not accomplished, just how@T was prepared to go to reach settlement
can be seen in the terms of an offer it made toMltich. On 9 December 2005, just a few days
before the Authority’s investigation meeting was da start, CHT’s lawyer Mr Patterson sent the
Authority a memorandum recording a settlement psapthat had been made by CHT to Mrs
Matich. This was an offer to “revoke” her dissat and to permanently reinstate her to “a
position no less advantageous to her.” It sedmt the only difference between the offered
position and the one she was dismissed from wagitot ~ Whereas previously she had worked
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as a senior caregiver at CHT’s St Margarets Hospitde Atatu, the proposal was to reinstate her
into the same position but at CHT's Royal Oak hiapiwhich is called St Johns. Another
significant term of CHT's settlement proposal wae treimbursement to Mrs Matich of lost

earnings.

[5] Although in return under the proposal Mrs Matiwould have been required to receive formal
disciplinary warnings for the conduct or performarmdé hers that had led to dismissal, the warnings
were to have force for only three months and CHpressly acknowledged that Mrs Matich could

raise a personal grievance about them if she wished

[6] The settlement offer was expressed to lapgehidid not been accepted by 16 December 2005,
a date three days before the Authority’s invesiigameeting was due to begin.

[7] As | advised Mr Patterson following his disalwme of CHT's settlement proposals, the
Authority did not need or want to know anything abthe contents of them, particularly before
investigating and determining whether Mrs Matichd Heeen unjustifiably dismissed. Such
proposals can have no bearing on that exerciehey are relevant to awarding remedies or fixing
costs then they may be revealed at that later stipe investigation.

[8] Predictably counsel for Mrs Matich, Ms Joslifgrmally objected to the terms of the
settlement offer being placed before the AuthdoyyCHT, and she advised that in any event the
proposals were not acceptable to her client. &4&tid contended that the Authority, having been
made aware by CHT of the offer, could view it astaming admissions that the dismissal had been
unjustified and that the relationship of trust awfidence between CHT and Mrs Matich had not
been broken irreparably to preclude reinstatemet @racticable remedy.

[9] Mr Patterson pointed out that the settlemeréerofvas expressly qualified as having been
made “without any admission of liability,” but | anot so sure that tags such as “without prejudice”
and “without admission of liability” do provide sudlanket protection to the makers of settlement
offers, at least not on all occasions and for altppses, and especially not in the present
circumstances created by CHT’s own action of comuoatimg the contents of its proposals to the
Authority.

[10] | do not consider that the making of such &ieroand any of its terms could amount to an
admission by an employer that dismissal was urjedti Justification is as much a legal as a
factual question, and it is one that is ultimatidy the Authority to decide. Furthermore it is a
guestion that is to be determined from the circamsgs as they existed at the time of the dismissal,
not from a post-dismissal response to the raisfrggievances.

[11] | do however view the offer as relevant to farely factual matter of whether there is
currently any significant impediment to the reitstaent of Mrs Matich, a question which only
arises if the stage is reached where remediedddtle considered. | view the proposals as
containing an acknowledgment by CHT that even’sf tust and confidence in Mrs Matich had
been destroyed or seriously damaged by her atirtteeit decided to dismiss, CHT now believes
that the essential trust and confidence can beregbsbr repaired. There is therefore no reakar
reinstatement, in the event the dismissal is detexdnto have been unjustified.

[12] With regard to reinstatement it may simplyrimged at this point that it is expressed by s.125
of the Employment Relations Act 2000 to be the rffary” remedy. It is also one that the
Authority “must” provide “wherever practicable,” oa it has determined that an employee has a
personal grievance. It may also be noted thabinctept reinstatement is not a remedy that can be
scaled down where there has been contributory helnaby the employee.
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[13] Tendering settlement proposals to the Authotitefore an investigation meeting has
commenced is an unusual and irregular step whibieaes no useful purpose at that stage of the
investigation. The parties in this case had efa&ciity at their disposal to settle this mattethvaut

the need for intervention by the Authority. Judgthe parties on their efforts to settle shoulahbe
part of an investigation into the merits of theegance.

[14] Having been told of the proposals the Authoatvised the mediator of them, so that she
might consider whether they provided impetus forenmediation. Whatever further activity

may have taken place in that regard, the grievarogained unresolved and the investigation
meeting was required to proceed. However evear dftvas finished CHT persisted with its offer

to reinstate Mrs Matich. In final submissionseiged by the Authority on 16 January 2006, CHT
said it was willing to renew its offer to withdraMirs Matich’s dismissal and reinstate her to a
position no less disadvantageous, although upoditon that she would receive formal warnings.

These however would remain live for two months onhAlthough the position of caregiver is able

to be offered, it would be at CHT's Landsdowne fi@$pvhich is in Howick apparently and even

further away from St Margaret’s than is St Johns.

[15] This case must be determined by the applinatiblegal principle to the facts as established
by the Authority, but in carrying out that exercisevould be unrealistic to completely disregard th
fact that whatever the legal rights and wrongs ldTGnd Mrs Matich, both have expressed a desire
for reinstatement of the employment. Mrs Maseeks reinstatement either to St Margarets or to
St Johns, and CHT has offered reinstatement alth@iganother one of its Auckland hospitals.
For many years before dismissal occurred there avgwoductive and valuable employment
relationship between the parties, who lately haalily affirmed and reaffirmed their willingness
to resurrect that relationship. In those circums¢angiven the resources the parties (not to mention
the Authority) have put into this investigationgyhmay wish to consider whether it was really
necessary for the case to be resolved by Authongstigation and determination.

The misconduct

[16] The misconduct for which Mrs Matich was diss@d arose from events which occurred while
she was working at St Margaret’s Hospital on twpasate occasions, being Wednesday 24 August
2005 and seven days later on Wednesday 31 Augusiter interviewing several people including
residents of St Margaret’s, other caregivers engadyere and Mrs Matich herself, CHT presented
allegations of misconduct against her. Theseset out in a letter written by Mrs Anne Parr, the
manager of the hospital, on 8 September 2005, inhnghe said;

...... it is alleged that you have seriously affecteel $afety and quality of care of
residents by the following:

1. You failed to provide assistance to when & vesmjuested by a resident,
[Ms B]

2. You prevented another caregidirs Charmaine Joyceproviding
assistance tfMs A] when it was requested by a resid¢kts B]

3. On 3% August, you failed to assif¥ir C, also a residentivhen he
requested assistance with a bowel movement.

4.  You switched off the call bell and told him thati were too busy.

5.  AsaresultfMr C] was left in his own faeces until after 3.30 pm.
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The three residents involved were named in therlettiut for privacy reasons | refer to them only
by letter of the alphabet.

[17] It was fortunate that no harm befell Ms A, sie is a very old lady who with age has
deteriorated mentally and become physically frals for Mr C, who was in palliative care and

died not long after 31 August, he suffered the piaysliscomfort and the mental distress of having
to lie soiled in his bed for a period of up to thwours or more before finally being attended to by a
nurse. Mrs Parr told the Authority that shewed the situation of Ms A as being even more
serious than that of Mr C, because of the poteftiaMs A to have fallen and suffered broken

bones or other injury if left to carry on what shad been doing that caused Ms B to call for
caregiver assistance. Ms B was physically vemtéd in the assistance she could have given.

[18] Mrs Matich provided a detailed written resperts the allegations, denying that they were
true. Further interviews were conducted with &ed others before Mrs Parr, assisted by Mr Lou
Maea, CHT'’s finance manager, decided that Mrs Maivas guilty of gross misconduct and that
the appropriate penalty was summary dismissalhis dlecision was announced to Mrs Matich in
person at the end of the last interview with hetdlon 16 September 2005.

[19] There was no dismissal letter provided by CidTMrs Matich confirming the dismissal and
reasons for it, although on 8 November 2005 a mspavas given by CHT through Mr Patterson to
a statutory request from Ms Joslin to provide thesesons. (CHT appears to have breached the
Act in the length of time it took to respond to tieguest, as it sent its reply well outside theldys
required under s.120(2).)

[20] Also in attendance with Mrs Matich, Mrs PandaMr Maea at the meeting on 16 September
2005 was Mrs Matich’s daughter. Mr Maea madesiof the meeting and had them typed up.
The notes are an important record of the meetingalse they were produced reasonably
contemporaneously, unlike Mr Patterson’s letter #redvarious affidavits and briefs of evidence
that were generated later on after grievance clamaisbeen raised.

[21] The notes record that CHT had found a “charggtablished against Mrs Matich that on 24
August 2005, when requested by hospital residentBMs assist another resident Ms A whose
physical safety was at risk, Mrs Matich had faikedgive that assistance and, in addition, had
prevented another CHT care-giver employee, Mrs @hare Joyce, from giving it. ~ This conduct

was found by CHT to be gross misconduct under xipeess terms of employment of Mrs Matich.

[22] The notes also record that CHT found a secmhdrge” established against her that on 31
August, when asked for assistance by hospital eesibllr C, she had failed to provide basic care to
him. This too was found by CHT to be grossaanduct.

[23] The notes of Mr Maea record that advice toftiilwing effect was conveyed orally to Mrs
Matich;

Given there are two charges made out, to the satisih of CHT and that each charge
concerns the safety, health and wellbeing of Céieatfinal written warning is not an
option in either matter.

Accordingly Anne Parr advised Lavinia that her eoyphent with CHT is now
terminated, effective immediately.

[24] The evidence of both Mrs Parr and Mr Maeahat tafter the disciplinary investigation
had been completed, when making the decision tmigdss Mrs Matich they had carefully
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considered several matters including the following;

Patient safety;

Her length of service to CHT;

Her employment history;

Her seniority at CHT; and

The impact of a dismissal upon her.

copoTp

[25] At the time of her dismissal Mrs Matich hadnked for CHT for about 20 years, 16 of those
at St Margaret’s hospital.

Legal principles — substantive and proceduralfjgation, and disparity of treatment

[26] As the dismissal of Mrs Matich occurred in BQ®he test of justification is that provided at

s.103A of the Employment Relations Act 2000, whichvision has overruled the previous test of
Oram as laid down in the well known Court of Appeal dgmn of that name. Many decisions

given under legislation in force prior to the cumréct and its 2004 amendment remain good law,
in so far as they are relevant to the role of hutral or court such as the Authority when
determining a claim of personal grievance.

[27] As to the proper focus of an Authority investiion into a claim of unjustified dismissal, |
refer in particular to the following passages frtira Court of Appeal judgment iirline Stewards
and Hostesses of NZ IOUW v Air New Zealand18®0] 3 NZILR (CA) 584 at 590-591;

...... an employer could not justify dismissal of theleyee if he had closed his eyes to
available evidence or not given the employee arodppity to be heard in his own
defence. However, the employer is not requiredcantinue his investigations
indefinitely, only to carry out enquiries to a reasble extent in all the
circumstances......

The employer must have more than mere suspicioméed not have proof beyond
reasonable doubt...... At the time the employer digaliise employee the employer
must have either clear evidence upon which anyor@sle employer could safely rely
or have carried out reasonable enquiries which kefh on the balance of probabilities
with grounds for believing and he did believe ttheg employee was at fault......

This approach has been explained in more genearakten Drummond v Coca Cola Bottlers NZ
[1995] 2 ERNZ 229 at 234, as follows;

The initial question for the Tribunghow Authority] is solely this; on the basis of the
enquiry that the employer carried out, was the sieai to dismiss one that was open to
a fair and reasonable employer?  This involvesle judgment about the quality of
the enquiry and about the quality of the decisiaadal upon it.

[28] With regard to the primary issue of justificat for the dismissal of Mrs Matich, the
task of the Authority is not therefore to determimbether she actually did what she was
accused of doing but is to determine whether, @Esalt of a full and fair investigation, CHT
was reasonably entitled to conclude and did corchint there had been misconduct as a
result of her actions on either or both of the dafy84 and 31 August 2005.

[29] As to the procedure generally to be followsdabfair and reasonable employer in cases
of dismissal, the well known decision dfZ Food Processing Union v Unilever NZ Ltd
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[1990] 1 NZILR 35 remains good law. In it the loaln Court expressly regarded (at page 46
of the judgment) the following as the minimum regquients of procedural fairness;

1. Notice to the worker of the specific allegatadmrmisconduct to which the
worker must answer and of the likely consequencéseiallegation is
established;

2. An opportunity, which must be a real as oppdsed nominal one, for

the worker to attempt to refute the allegation@ekplain or mitigate his
or her conduct;

3. An unbiased consideration of the worker’s exateom in the sense that
that consideration must be free from pre-determamaaind uninfluenced
by irrelevant considerations.

The Court also observed that what is looked for..is... substantial fairness and substantial
reasonableness according to the standards of anfaded but not over-indulgent person.

[30] In relation to procedural fairness, in her sudsions counsel for Mrs Matich referred to an
Employment Court decision iMlan O’'War Farm Limited v Breenreported, 11 June 2002, AC

24/02. Unfortunately it is no longer good authgras it was overruled by the Court of Appeal in
an unreported judgment of the same name delivane®llaJuly 2003 under CA 169/02. The Court
of Appeal found (at paragraph 38) that the Emplaynt@ourt had taken the rules of natural justice
too far in the circumstances of the case wherenpatly material withesses had not been
interviewed by the employer before it decided wmss.

[31] For Mrs Matich it has been strongly argued tha&re was disparity of treatment between her
and Mrs Joyce, the caregiver working with her atemal times on the occasion of the 24 August
alleged misconduct. It was contended that Mredayas equally culpable for any failure to assist
a hospital resident [Ms A] when requested to bytla&o [Ms B], yet while Mrs Matich was
dismissed no disciplinary action was taken agarstJoyce.

[32] The law in relation to disparity has recenblgen reviewed and clarified by the Court of
Appeal inChief Executive of the Department of Inland RevenBachanan and Symasareported,
22 December 2005, CA 2/05. Overruling the Emplent Court, the Court of Appeal held (at
paragraph 45) that there are three issues to b&dsyad when justification is challenged on the
grounds of disparity. They are;

(@) Is there disparity of treatment?

(b) If so, is there an adequate explanation fordrsparity?

(c) If not, is the dismissal justified, notwithsting the disparity for
which there is no adequate explanation?

Conduct on 24 Auqust 2005

[33] | am quite satisfied from the extensive evidetaken by the Authority that after carrying out
a full and substantially fair investigation CHT wia$t with reasonable grounds for believing that
Mrs Matich had failed to perform her duty on 24 Asg2005. Further | am satisfied that CHT
was correct to conclude that her failure was aossrione warranting some disciplinary action,
perhaps even dismissal.
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[34] CHT had sufficient information from which itoald reasonably conclude that Ms B had
called out by name to Mrs Matich asking her to takatrol of Ms A before that very elderly and
frail resident suffered any harm through wanderirig another resident’s room. From interviews
with material witnesses CHT could reasonably caelthat Mrs Matich heard that request but did
not comply with it at the earliest opportunity, iodeed at all. Mrs Matich acknowledged to the
Authority that her general duty as a caregiver recéel to responding to calls for assistance from
residents.

[35] When Ms B called out for help Mrs Matich watgeading to another resident, assisted by Mrs
Joyce. | find it was a reasonable conclusiol€HBIT that that resident could have been “safely”
left with only one caregiver, either as soon asdhiéfor assistance was heard or within just a few
minutes of that. Either the resident was alresafg on her bed, as another caregiver Mrs Jeanette
Coyle when interviewed said she had seen her,eora$ident could have been quickly lowered by
the hoist then being used, into a safe positicalloaw Mrs Matich to comply with Ms B’s request.

[36] As to the duty of Mrs Joyce in these circumsts | find that she had been equally
responsible with Mrs Matich to provide the assistarequested by Ms B.  She heard the request
and indeed initially offered assistance but did fiwally give it. Mr Maea, a senior manager of
CHT, gave evidence to the Authority that the Idtiprocedures for the patient Mrs Matich and Mrs
Joyce were attending required both of them to lesenmt, at least while those procedures were
being undertaken. Mr Maea said that Mrs Joycehtmbhad a responsibility to answer the request
for help, but had not done so when she should havée explained that either Mrs Matich or Mrs
Joyce — “one or the other” — should have gone tp Be soon as the resident they were looking
after was made safe. He said that any disagmgeaneresistance from Mrs Matich about Mrs
Joyce providing assistance should have been igroyédrs Joyce. As long as one caregiver had
responded to the request for assistance there wumildhave been the problem, Mr Maea said.
Although he regarded Mrs Matich as the senior c¢aee@f the pair, Mr Maea conceded that she
had not been formally in charge of Mrs Joyce asifnenediate boss or supervisor.  Mrs Matich
was therefore not in a position to instruct or clifédrs Joyce to do or not to do anything.

[37] Mrs Parr, the manager of St Margaret’s, tdie #Authority that she too regarded the two
caregivers to whom Ms B had directed her requestasistance, as having been equally
responsible for providing it.  She also agreedt thias Joyce should have disregarded any
opposition from Mrs Matich to her going to help.

[38] I therefore find that once the request foristance had been made and was heard by the two
caregivers, even if it had been directed to on¢hefm by name, they were responsible between
them to see that one or other gave that assistaridee only reason for any delay was in ensuring
that they could safely suspend whatever procedueg tvere immediately engaged in with a
resident. While Mrs Matich was dismissed forifajlto assist a resident, Mrs Joyce was given a
talking to about the same conduct of hers but atisernot disciplined at all.

[39] One reason for the apparent disparity of tresatt may be that Mrs Matich was blamed for
“preventing” Mrs Joyce from responding to the regjuer assistance. This is made clear from the
meeting notes of 16 September in which Mr Maea rokam ... ... In response to ... query about
what constitutes gross misconduct ... Lua Maea advts@as any action or inaction by staff that
may result in any harm or sub standard care - pnévg Charmaine[Mrs Joyce] from
investigatingfMs B’s] request may have resulted[Ms A] harming herself...

[40] It has never been suggested that Mrs Matigfsighally “prevented” Mrs Joyce from going to
help Ms B. It may be that if Mrs Matich had nigriailed to encourage Mrs Joyce to go and help
or had simply displayed some lack of enthusiasmegativity, that situation should not have given



8

Mrs Joyce any excuse not to take the initiative gado the aid of Ms B. That attitude might
reasonably have earned Mrs Matich a talking to fioen employer, or even a warning, but is
unlikely to have justified a dismissal.

[41] CHT I find regarded Mrs Matich not as havingmly displayed indifference to the request
for assistance or as having simply expressed a thaiMrs Joyce could not go and assist because
she was needed to continue the job she was thag &wi another resident. When first interviewed
about the incident Mrs Joyce told CHT she hadifginidated by Mrs Matich. In a subsequent
interview, on 16 September 2005, Mr Maea asked Myge.....Why didn’t you go ahead and see
what[Ms B] wanted. Mrs Joyce is noted as replying..I'm scared of Lavinia and she said to
stay and help witlfresident]. Mrs Joyce told Mr Maea that Mrs Mhtitad been able to make her
life “a hell.” Mr Maea agreed that this suggestelllying. The information obtained by Ms Fiona
Berry, CHT’s human resources manager, from arainitterview concerned her enough to write in
a report under “Key Issues”;

3. Preventing a colleague from providing assistancea resident is a form of
bullying.

[42] Mrs Matich was not told that “bullying” or sitar blameworthy behaviour of that specific
kind was being investigated against her. Any eom¢hat Mrs Matich had bullied Mrs Joyce into
submission with her will, or had improperly exeezsintimidation or coercion to prevent her from
going to assist Ms B, was not followed through mny aonclusion reached by CHT about it in the
subsequent investigation. CHT confirmed thateitiched no conclusion about that matter.
Nevertheless it is obvious that her “preventing’sMioyce from going to help Ms B when Mrs
Joyce shared the responsibility for doing so, wassbme reason found to be a matter of blame
against Mrs Matich.

[43] | conclude that CHT was swayed in its decistondismiss for the 24 August conduct by
claims from Mrs Joyce that she had been improperiynidated or dissuaded from acting by
bullying type behaviour on the part of Mrs Matich. For that reason CHT concluded that Mrs
Matich was substantially if not totally to blame the failure by one or other of the two caregivers
to respond to Ms B’s request for assistance. Medsaid however that this aspect of the conduct
had not been pursued with Mrs Matich herself, ashduld have been if an adverse conclusion
against her was a possibility.

[44] | cannot accept that it was reasonable for Megich to be held solely to blame and for her
alone to pay the penalty, when Mrs Joyce had egjbakn required to discharge a comparable duty
which she did not perform yet suffered no discigtin consequences.  Without conducting an
adequate enquiry CHT could not fairly conclude thiallying or similar blameworthy conduct by
Mrs Matich had prevented Mrs Joyce from carrying loer duty. Of the two women Mrs Matich
has the stronger and more dominant personalitytHaitalone does not make her a bully, or make
Mrs Joyce a victim of bullying. Mrs Joyce tolcetAuthority that she had been “terrified” of Mrs
Matich, yet the pair had often worked together awany years and without complaint from Mrs
Joyce. On 24 August she said she had willinghpdd Mrs Matich with her duties as an act of
kindness. | note that Mrs Jeanette Coyle, anotiey serving staff member who has often observed
the pair together, rejected the suggestion thatldyse was scared of Mrs Matich.

[45] | accept that Mrs Joyce had been fearful @rapensive about working with Mrs Matich, but
whether there was any reasonable basis for feghayy way was a matter CHT should have
investigated more thoroughly if it was going toriatite blame to Mrs Matich alone for failing to

assist Ms B.
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[46] | find that there was disparity of treatmenthwegard to the two employees Mrs Matich and
Mrs Joyce. | do not consider the explanation fat disparity to be adequate. To the extent that
CHT distinguished between the conduct of Mrs Matield Mrs Joyce with a finding that Mrs
Matich had intimidated or coerced Mrs Joyce notssist Ms B, there was no proper basis for
reaching that conclusion in the absence of a fwéstigation. CHT has acknowledged that it did
not extend its investigation that far.

[47] Applying theDepartment of Inland Revendecision (above), | consider the magnitude of the
unexplained disparity to be too great to ignoreaasatter detracting from the justification for
dismissal. This was not a case of blatant deéiamicwork rules or total dereliction of work
performance. The meeting notes of 16 Septembées B8brd a “finding” by CHT that on both 24
and 31 August, “Lavinia’s conduct was negligent.CHT has not suggested to the Authority that
her conduct on 16 August in particular had beekless, or that she had intentionally breached the
terms of her employment, or that she had wilfuligotbeyed her employer. There is no
suggestion to the contrary that whatever Mrs Matiadl or had not done on 24 August, she had at
all times been endeavouring to carry out her job aaregiver. If she had not assisted [Ms B] as
requested this was because she had attachedyptmattending to the needs of another resident.

[48] If Mrs Matich was blameworthy at all, “negligeé — CHT’s word - aptly describes the degree
of her culpability.  In those circumstances @ul be unjust to overlook the disparity of treatne
between Mrs Maea, who was dismissed, and Mrs Jayesuffered no disciplinary action taken
against her. That disparity was unreasonabléenctrcumstances and therefore the dismissal, to
the extent that the 24 August conduct was reliezhugs grounds for it, was | find unjustified.

Conduct on 31 August 2005

[49] In relation to this conduct | find that CHTrdad out a sufficiently full investigation which
left it with adequate evidence from which it cowhsonably conclude that Mrs Matich had failed
to help Mr C when he had asked her for assistantte vis bowel movements. To uphold the
extensive submissions made for Mrs Matich aboutinlagequacy of CHT’s investigation or the
unreliability of its conclusions would be to requa standard of proof beyond reasonable doubt in a
disciplinary investigation. As the Courts havddhehe employer in those circumstances is not
prosecuting a criminal trial. It is not required investigate exhaustively and indefinitely but is
required only to carry out reasonable enquiries.

[50] I find that CHT did just that and was left tvitlear information upon which any reasonable
employer could rely. In summary this informatiwas the statement of Ms Kata Hope, a nurse at
St Margaret’s, that Mr C had told her on 31 Augistt his earlier bell call on that day had been
responded to by “Lavinia.” He had told “Lavinitifat he had gone to the toilet in his bed but Mrs
Matich told him he would have to wait to be atteshde. She had then gone away and left him
soiled for two hours or more before help came fidsHope and a caregiver.

[51] CHT interviewed Mr C himself as well as Mrs & and others. Ms Hope’s information to
CHT was reasonably compelling and not substantigtyacted from by other not fully explained
facts such as the sequence of calls made withetdérdm Mr C’s room and an entry in the bowel
movement record made on 31 August.

[52] | find that CHT properly considered the podgipthat Mr C had been confused or mistaken
in what he had said, because of mental deteriorati®n the basis of Mrs Parr’s direct observation
of him it was reasonable for CHT to reject thatgiodity. CHT also considered whether Mr C
had mistaken the identity of the caregiver who et responded to his call. | am satisfied tihat
was reasonable for it to reject that possibilitywaell.
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[53] | agree that the conduct attributed to Mrs igfaion 31 August was a serious breach of duty
and comprised misconduct to a degree that wouléd hestified dismissal as a response.

[54] Mrs Matich was dismissed, but | find that ieaching that decision CHT relied on the
cumulative effect of the misconduct on 24 and 3usi 2005. Mr Maea said in evidence that
dismissal had been the response to the miscondwetube of the “combined effect of the two
charges,” ie. 24 and 31 August. His announcent@rirs Matich on 16 September of her
dismissal is recorded by him in his notes as inolyithe following advice;

Given there are two charges made out to the satisia of CHT ...... a final written
warning is not an option in either matter.

[55] This note strongly implies that it was the audative effect of the two “charges” that had led
CHT to decide upon dismissal rather than givingnvags. While the second part of the statement
might suggest that each charge was looked at aslistaby itself, it clearly would serve no
practical purpose to decide upon dismissal fordregge and the giving of a warning for the other.
If accompanied by dismissal, giving a warning wolokda meaningless response.

[56] In her evidence Mrs Parr said that the actiaken against Mrs Matich might have been
different if there had been only one instance a$aonduct and that by themselves the 24 and 31
August charges might have justified a warning on8he said it was the combination of the two
that had led her to decide upon dismissal as theoppate punishment for Mrs Matich.

[57] For the reasons given earlier in this deteation | have found that half of that combination
cannot prop up a decision to dismiss. Given thg the employer viewed the two charges in
combinatuion, without one of them the other becomadequate support for the decision.

Determination

[58] Applying the test under s.103A of the Act,nd in the circumstances that dismissal was not
what a fair and reasonable employer would havede@elcupon at the time CHT took that action. |

therefore must conclude that the dismissal of Megtith on 16 September 2005 was unjustified
and that she has a personal grievance for thadmeas

[59] A fair and reasonable employer is more likielyhave issued a warning, particularly for the 31
August conduct, and for the 24 August conduct sarclemployer is more likely to have explored
properly the concern that there had been bullyirigit had concluded there was no bullying then it
is likely to have warned not one but both caregydirs Matich and Mrs Joyce, for failing to
respond to the request by Ms B for assistance.

Remedies

[60] Given the expressed attitude of both partiegetnstatement and their acknowledgment of the
practicability of reinstatement, | now order thatmedy in favour of Mrs Matich. CHT is
ordered to immediately reinstate her to either Strddret's or St John’s hospital in her former
position of caregiver, or in a position no lessatageous to her.

[61] | do not consider that reinstatement, the prynremedy under the Act, can be meaningfully
adjusted to take account of any contributing befwayiwithin the meaning of s.124 of the Act, on
the part of Mrs Matich.
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[62] | consider that CHT would be justified in igsg Mrs Matich with a formal disciplinary
warning, but only in relation to her 31 August 208fnduct. Such warning if issued should not
remain live for longer than the period of two manfiroposed by CHT at paragraph 3 of its final
submissions. The Authority leaves it to the difon of CHT as to whether or not it does issue
any warning to Mrs Matich.

[63] Reimbursement of lost wages is also a remedy Miatich should be awarded but it must be
given with a reduction for contributory behavioas, | consider there was on her part, particularly i
relation to the 31 August conduct. She did rattcbute to the disparity of treatment in relation
to the 24 August conduct and | am not satisfietl $ha bullied or intimidated Mrs Joyce.

[64] Neglecting her duty towards Mr C, as CHT coudhsonably believed had occurred, was
clearly blameworthy conduct that was causally lohke the decision to dismiss. | consider the
blame for what happened and the outcome for Mraddashould be shared evenly between her
and CHT. She is therefore to receive 50% ofithges actually lost by her between 16 September
2005 and the date of her reinstatement.  Anyiegsrduring that period are to be deducted from
the loss.  Also, any wages received under thendty’s consent order of 2 December 2005
(cancelled on 19 December) must be deducted. Amefiis or similar payments received from
state support agencies will not affect the quaratfon but must be accounted for by Mrs Matich to
the agency.

[65] Interest at 8.5% is to be paid by CHT to MratMh on the reimbursed wages.

[66] | am satisfied that Mrs Matich suffered cors@ble shame, humiliation, loss of dignity and
general hurt to her feelings as a result of beingsiifiably dismissed. She is entitled to
compensation for that under s.123(1)(c)(i) of thet. A Given her long service, her staff and family
relationships and her evident sense of wrong, sictem that without contribution an award of close
to the $10,000 claimed would have been appropriataking significant contribution into account,

| award $4,000.

Costs

[67] Counsel are requested to discuss the questiocosts and try to settle it by agreement,
without the need for an award to be fixed by theh&uty. As part of that discussion they should
consider whether this is a case where costs shieuchere they fall, partly in view of the resutt t
each party and also in view of tpeo bonolegal representation Mrs Matich has been fortuimate
obtaining from Ms Joslin and Mr Seagar, who spa@effort on her behalf.

[68] If no agreement on costs can be reached, nerdarare to be filed providing the Authority
with the usual relevant information and requesthregAuthority to fix the amount of an award.

A Dumbleton
Member of Employment Relations Authority



