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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] This is an employment relationship problem abouetiver or not a fair and
reasonable employer would have come to an honésily belief that Mr Mathys
broke Cow 436’s tail on or about 9 December 20D0d Suzy and Ross Bolton act

fairly and would a fair and reasonable employerehdigmissed Mr Mathys?

[2] Mr Mathys denied that he broke the cow’s tail. ¢ieimed his dismissal was

unjustified. Also he claimed that he was requiiedork long hours and was tired.

[3] Suzy and Ross Bolton have rejected the claims @amdedies made by
Mr Mathys.



| ssues

[4] A number of factual matters are at issue betweemMithys and Mr Bolton.
These factual issues include whether or not Mri&epCooper, farm manager, would
have seen what Mr Mathys was doing to Cow 436,sactbe dairying platform, on
9 December 2010. Also would Mr Cooper have mistakich cow had a broken
tail when he culled it out of the herd and caroed an inspection with Mr Bolton?

[5] Another factual issue is how many cows had brolats ton this farm?
Mr Mathys claimed that about a quarter of the r@rl00 cows had broken tails. He
was supported by another former employee, Mr Tinadtey. Mr Bolton and the

farm manager claim that about 12-14 cows out ofdulderd had broken tails.

[6] In essence because Mr Bolton relied upon what snpenetse says they saw
would a fair and reasonable employer have comentdanestly held belief that
Mr Mathys broke Cow 436’s tail?

[7] Did the employer follow a fair process?
[8] Which party is entitled to costs, and how much?
Thefacts

[9] Brett Mathys was employed by Suzy and Ross Boltortheir dairy farm at
Kaipi Road, Egmont Village, Taranaki, as a herd aggn. Mr Mathys was paid
$52,000 gross per year. He was paid fortnightly.

[10] The Boltons employed two other employees, Tim Headhd another person,
both of whom resigned during the time Mr Mathys vessployed on the Boltons’
farm. Mr Bolton says that they resigned becauséoMathys. Mr Mathys and
Mr Headley both claim that this is untrue, and thltHeadley resigned because of
stress associated with long hours and Mr Boltobissa. Mr Bolton denied abusing
Mr Headley, except that he did accept that he svamek yelled at him for making
basic mistakes.

[11] Mr Mathys says that shortly after commencing work hoticed a large
number of cows on the farm had broken tails. Hiendit report this or take the matter
up with Mr Bolton at the time. Mr Bolton says thhe noticed shortly after
Mr Mathys started work on the farm that a numbeca#s had broken tails. He also
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said that he noticed Mr Mathys kicking afidooting” cows, on three occasions.
Mr Bolton says he tried to discuss these mattetis Mr Mathys, but he was thwarted
by Mr Mathys’ verbal reaction and refusal to discaach matters. Mr Mathys denied
kicking cows, but he did accept that he swore aimthio get them to move and do

what he wanted them to do.

[12] Mr Bolton employed Brendon Cookson to work as anfassistant on the

farm, and then in 10 days appointed him as the faanager. Mr Cookson started
work on the farm on 30 November (diary entry). Gbokson made diary notes from
this date about Mr Mathys, his relationship with Bblton, and different matters

relating to Mr Mathys leaving the dairy shed eatégving cows to be milked, not
completing his jobs at the end of the day, beingyawnd on one occasion that
Mr Mathys came to work under the influence of aldohMr Cookson’s diary entries,

particularly Monday 6 December, Tuesday 7 Decemidatinesday 8 December and
Thursday 9 December, indicate a deteriorating icglahip on the farm. The diary
entries ceased from 10 December 2010.

[13] On 9 December, Mr Cookson reported to Mr Boltontte had seen
Mr Mathys twist Cow 436’s tail. He reported that Mathys*“violently” twisted the

cow’s tail. Mr Cookson was requested by Mr Boltorput his allegation in writing
for it to have any substance. Mr Cookson did mevia written report dated

10 December that included the following matters:
(@) Mr Mathys’ treatment of animals;
(b) Mr Mathys’ finishing times;
(c) Mr Mathys’ behaviour in not following instructions;
(d) Mr Mathys being under the influence of alcohol atrky
(e)  That Mr Mathys grabbed cow 436’s tail and violeritlysted it.

[14] Mr Cookson confirmed that he walked around theydaled platform. He
added that he stopped for about 30 seconds onldtferm, went to the computer,
drafted Cow 436 out of the herd and reported tlvgdent to Mr Bolton. They say

they thereupon inspected the cow and discoveredaihehad been broken. Mr
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Cookson does not accept that he was confused bheéhaias mistaken about the cow

which had the broken tail because he was ablesttifg it immediately.

[15] Mr Bolton wrote to Mr Mathys on 10 December 201This letter included
much of the detail contained in Mr Cookson’s reportlt is unclear when
Mr Cookson’s report was given to Mr Mathys. Inmere than likely that this report
was handed to Mr Mathys during a meeting that wald lon 13 December 2010.
Mr Mathys has complained that he did not have tionget a lawyer for help over the
weekend before this meeting. However, he did takepartner, Nicole Stephens, to

the meeting as a support person. Mr Mathys dealidte allegations.

[16] Quickly this meeting deteriorated and became aarimes, with Mr Cookson
at one stage appearing to want to hit Mr Mathysabee of Mr Mathys’s comments
to Ms Bolton. Mr Mathys, Mr Bolton and Mr Cooksayree that they all were

swearing. Mr Mathys left the meeting, calling thét he was going to get his lawyer.

[17] Mr Bolton, in the meantime, had decided to get llegtvice on what to do,
and decided to get an opinion from a vet. A vepgion was provided in writing on
14 December. This was provided to Mr Mathys fog bomment and Mr Bolton
provided him with the choice of providing a reply writing or to request another

meeting.
[18] On 16 December, Mr Mathys replied in writing wittetfollowing comments:

Reply to letter dated 15th December 2010

In regards to this letter and also the vet repoMou have no proof
that | was the one who broke Cow 436’s tail. | dav signed
statement from Brendon Cookson that | was onlyihglthe cow’'s
tail by one hand not two. As you were both natethe witness it this
allegation it must be dropped.

As reported in the vet’s letter in regards to tmatter, Cow No 394
was not the cow of concern at the time and shooldhave been
brought up as this is another allegation that yow mbt have the
sufficient evidence for.

In the vet's report it states that ‘the most commaunse of this type of
injury to a cow’s tail is by a human physically bkeng the tail by

bending it with two hands until it breaks’. It wast possible for me
to have broken it as | only held the tail by onendha This is

confirmed by the witness’s statement. If you hamg concerns

please put it in writing.

Brett Mathys



[19] Upon receiving this reply, Mr Bolton requested it details on broken tails
in the dairy herd from the vet. A further veteryaeport was provided dated
17 December 2010. Mr Bolton says that he leftvdites report for Mr Mathys in the
upper office in the dairying shed. In his answersguestions at the Authority’s
meeting, Mr Bolton disclosed for the first time te@ met with Mr Mathys briefly on
18 December 2010, but was not sure what he sdut tlathys. Mr Mathys denied
any meeting taking place on this date. There iseoord that has been kept of the
meeting. It is therefore improbable that such @tmg took place that had anything
to do with the investigation and disciplinary presel hold. On the same day
Mr Bolton says he deliberated on what to do anddaéecto dismiss Mr Mathys. He
arranged for Ms Bolton to type up the followingrdissal letter. The letter reads as

follows:

Decision regarding alleged misconduct — decisiodigmiss.

1. Thank you for meeting with us on Monday 13 Decentder
discuss our allegation that you mistreated stoobw@36) to
the extent that your actions amounted to seriogsomduct.

2. As we have discussed with you and put to you inlediter
dated 10 December 2010, Brendon reported that keysau
breaking a cow 436’s tail on 9 December 2010. Ejgorted
that you did this without any obvious reason.

3. At the meeting, you admitted that you twisted faaticular
cow'’s tail. You did not provide us with any reasanto why
you did this. In fact, you reserved the right to idagain.
However, you did challenge us to prove that you iaken
or dislocated the cow'’s talil.

4, As a result of your comments, we asked a vet te coto the
farm and examine Cow 436 on Tuesday 14 Decembdr. 201
The vet confirmed that the Cow’s tail was brokecerdly.
You were provided with a copy of the vet's repard given
at least one day to make any comment or responghatn
report. You have not provided me with any response

5. As you are aware, mistreatment of animals is ameitibly
serious issue. The cows are our livelihood. Ndi @an
abuse result in stress and injury to animals, (asuored in
this case) it can also create serious animal welfeasues.
Schedule 1 of your employment agreement statesehiats
misconduct includes “animal abuse leading to injury.

6. We have found that you broke the cow’s tail andrag it
without any reason at all. We have decided that yonduct
in breaking the cow’s tail was inexcusable and @&si
misconduct. As a result, we have decided to texiigour
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employment without notice under clause 19.1 of your
employment agreement.

7. Because we have decided to terminate your empldymen
without notice, we have decided not to make arim@ind to
end our investigation in respect of the other alligns
raised in our letter of 13 December 2010 (sic).

8. Please also note that you will have two weeks fratay to
leave your accommodation in a tidy and reasonalidges
This time limit can of course be reduced under the
Residential Tenancies Act 1986 if we find a replaeet
worker who requires accommodation.

9. We are sorry that this relationship has ended ds tiote.
However, physical mistreatment of animals simplyncd be
excused. If you require, we will provide you vétbertificate
of service or reference and you will receive younimum
statutory entitlements.

Deter mination

[20] Starting with the last letter dated 18 December020r%t, the following points
emerge. Mr Bolton’s letter of 10 December 2010 g@igt all the allegations to
Mr Mathys. The central matter is whether or not B&iton would have come to an
honestly held belief that Mr Mathys broke Cow 43@l, from the information
available at the time. Mr Bolton concluded that Gbokson reported that he saw
Mr Mathys breaking Cow 436’s tail on 9 December@0However Mr Cookson did
not see that actually happen. What Mr Cookson wa®& Mr Mathys twisting the
cow’s tail with one hand while Mr Mathys was trying manage the cups. Mr
Cookson says this was a violent action. Mr Mathgs admitted that he twisted the
cow’s tail but denied that he broke it. In thewidence, Mr Mathys and Mr Bolton
are in dispute as to whether or not Mr Mathys m#de comment that he would
“reserve the right to beat the cow if it did not dehat he wanted it to do”
Mr Mathys has accepted that he did swear in anuthceay at the cows, but denied
ever saying the above comment, which Mr Bolton dagdeard on three occasions
(two of them reported in his evidence and the thmated during the Authority’s

investigation meeting for the first time).

[21] Mr Mathys did provide a written response on 16 Deger to the vet's report
of 14 December. The parties now dispute what #teneant by the tail being broken

“recently”.
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[22] Clearly, Mr Bolton made a decision that Mr Mathyske the cow’s tail and
injured the cow without any reason at all. Howewenat has emerged during the
course of the Authority’s investigation meeting tise distinct possibility that
Mr Mathys was stressed in coping and managing nglkihe cows. This is evidenced
by his language and, at the very least, what MrSon says he observed on
9 December, when Mr Mathys admitted that he twidtezl cow’s tail, although he
denied that he broke the cow's tail. It is a fdwt Cow 436’s tail was discovered
broken a short time later when the cow was inspeetfter being drafted by Mr

Cookson.

[23] Mr Bolton’s decision to dismiss Mr Mathys was madghout him giving
Mr Mathys any opportunity for input on a penaltiyaccept that Mr Mathys was on
notice that his job was in jeopardy, but this wapahdent on an adverse finding and
outcome on the investigation arising out of the cigignary meeting dated
13 December. This is one of those occasions wiseih a meeting and an
opportunity for some input was important. Thidecause the different categories of
misconduct and serious misconduct are included rutide employment agreement
and that there was a credibility issue and theipibi$g of other circumstances arising

that could impact on any decision.

[24] Under misconduct as to an offence which could ¢rstserious misconduct
to give rise to summary dismissal is the provisianimal abuse leading to injury or
death of stock (as a direct or indirect result bé tabuse)” Under the examples of
behaviour which could lead to dismissal after wagsi is the category‘the

mistreatment of stock leading to potential distrélésess or injury”. Thus there was

more than one penalty open for consideration.

[25] Also, previously, Mr Bolton had decided to let gstances of alleged kicking
and booting of cows because he considered thabilild ¢alk to Mr Mathys and talk

him through such a problem. Therefore, given liedonation of that behaviour
earlier, and the apparent stressfulness of the WakMr Mathys was finding in his

employment, a fair and reasonable employer woulte Head a second meeting for
input on a penalty. A proper investigation woult/é disclosed that Mr Mathys was
under stress. This is especially so given thaBblton was receiving legal advice

and where Mr Mathys was finding it difficult to @i advice himself.
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[26] This is one of those cases where the employer tiasatisfy that it had
reasonable grounds to come to an honestly hel@fbieliregard to the allegation.
Also the employer’s evidence in support of suctallggation had to be as convincing
in its nature as the gravity of the chardéoida NZ Ltd v. NZ (with exceptions)
Shipwrights etc. Uniof1990] 3 NZILR 23 (CA)). This is affected by Mrathys’s
denial of the allegation, that there were a nundbeows in the herd that had broken
tails, that there was some ambiguity around what tet meant by the word
“recently”, and that Mr Bolton failed to sufficiently explaimow he determined
credibility between Mr Cookson and Mr Mathys. Tlagéter is especially important
since it has emerged that Mr Cookson never actgally Mr Mathys break the cow’s
tail. Also, the cows’ tails were broken in diffatglaces according to the vet. There
were other ways in which cows’ tails could be broka the farm. Mr Cookson was
adamant that he saw Mr Mathys twisting cow 436ikthat led to his conclusion it
was Mr Mathys who broke the cow’s tail and thatwas cow 436’s tail. He
concluded Mr Mathys broke the cow’s tail becausénhe heard verbal abuse, there
was no obstruction to his line of sight from whéee was standing on the platform
and where the cow was, he saw the cow’s reactidvradathys tried to put the cups
on the cow, he walked around the platform, stopiedplatform, he looked at the
same cow, put the identity of the cow in the corepaind subsequently drafted it out
of the herd for inspection with Mr Bolton. | actdpat Mr Cookson was certain

about what he says he saw, but that he did nahse®il being broken.

[27] Mr Bolton did not make a finding on credibility tite time, as it is clear from
the documents and his statement. There was & belireed that Mr Mathys had
broken cow 436’s tail. Also, Mr Bolton accepteditththere was no scrutiny at the
time as to whether or not Mr Mathys acted delibdyatvhen he twisted the cow’s tail
given that Mr Mathys’ behaviour was likely to haween associated with his stress on
the job. Also there was no enquiry made as toadouse and mistreatment of stock,
given the differences over the number of cows Witbken tails. Mr Bolton accepted
that he did not cover the factors off at the tindg.the time the issue was that the tail
had been broken, although there was no witness.thétAuthority’'s meeting Mr
Bolton said that Mr Mathys acted deliberately bystmg the cow’s tail instead of
simply lifting it.

[28] Mr Mathys has been critical of the vet’s visit bgia day after the cow had
been drafted out of the herd in making an assedsofewhen the tail had been
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broken. The vet did not say when the break hadiroed. Mr Mathys was not

involved in the vet's inspection. Mr Mathys’ evide to the contrary was that the
cow'’s tail was clean and that the cow had not bdentified the day before as proof
that the tail could have been broken earlier arat tie did not notice anything,

although he accepted that he twisted the cow’sinatiead of lifting it. These are

additional factors that create some doubt aboutsihetion, and that a fair and
reasonable employer would have assessed, | hold.

[29] Mr Bolton’s process (as outlined in his letter diaidd December) goes some
way to meet the requirements expected of a fairraadonable employer, but at the
last hurdle he failed to meet the requirementsaféair process for Mr Mathys. As

fair and reasonable employer Mr Bolton would haae h last meeting and ensured
that Mr Mathys had an opportunity to have legakespntation and an opportunity to

have input into a penalty. The failure to do thiss unfair, | hold.
[30] For the above reasons, Mr Mathys has a persorealagrce.
Remedies

[31] Mr Mathys has claimed lost wages for the month las without work (37
days: $5,100) and three months where his earnirge veduced ($1,625) amounting
in total to $6,725. Also, he has claimed $20,00thgensation for hurt humiliation
and loss of feelings.

[32] Mr Mathys found other work a month after his dissails This has involved
less work than on the farm, and thus involved aicgdn in income. | am satisfied

that he attempted to mitigate his loss.

[33] I hold that the following factors are relevant &r assessment of contribution.

These are:
* That Mr Mathys’s denied the allegation. There wavevitnesses.

« That there were a number of cows on the farm inhtel that had broken
tails.

* That there was some ambiguity around what the veannby the word

“recently”.
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* That Mr Bolton failed to sufficiently explain howehdetermined credibility
between Mr Cookson and Mr Mathys, especially sihtes emerged that Mr

Cookson never actually saw Mr Mathys break the sdail.

* That there were a number of cows’ tails brokeniffeent places, according

to the vet's report.
* That there were other ways in which cows’ tailslddae broken on the farm.

* That there is the possibility of the cows beingtaken by Mr Cookson and
Mr Bolton.

[34] For the above reasons the evidence falls shorstabkshing that Mr Mathys
broke the cow’s tail. However, his treatment & tows in other respects, means that
he has left it open to a conclusion that he wasiabuvhen there was reference made
to him saying that he would “kick” and “boot” thews. He was responsible for the
cows in his charge while he was milking them and ohthe cows was found to have
a broken tail when it was checked. His behaviowt teatment of the livestock has
contributed to the situation. In particular he d#ted to bending and twisting the
cow’s tail and if the tail was broken at the tinlbased on what Mr Cookson says he
witnessed, and that if he correctly identified tdosv, it would have been because Mr
Mathys was careless, and that does not meet tle¢ ¢é\care required, even in the
circumstances of stress and hazards in the workpiaMr Mathys had been working
long hours and was tired. Thus, | hold his comuitiim is 30%.

[35] Mr Mathys is entitled to $4,707.50 gross lost wagder deduction for

contribution.

[36] In addition, Mr Mathys is entitled to compensatifmn hurt and humiliation
reduced by 30%. His evidence was notable for lgavery little information relating
to a claim for $20,000. In fact the informatiomply does not support such a claim, |
hold. He said that hew as shocked about the aitegand stunned about being
dismissed. He provided no other detail of the iowpaf the dismissal on him.

Therefore | conclude his entitlement is only $3,0@0less 30 %.

[37] Costs are reserved.
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Summary of remedies
[38] Suzy and Ross Bolton are jointly and severallylédb pay Brett Mathys:
a. $4,707.50 gross lost wages.

b. $2,100 net compensation for hurt and humiliation.

P R Stapp
Member of the Employment Relations Authority



