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DETERMINATION OF THE AUTHORITY

Employment Reationship Problem

Of the seven applicants, Mr Leolahi and Mr Matadich not attend the Authority’s investigation
meeting. Mr Pa’u now advises that Mr Mataora’s jpeobis withdrawn. As for Mr Leolahi, Mr
Pa’u told me that he had travelled to Australis@&arch of work and did not wish to progress the
matter at that stage. However, he sought leaveaie his employment relationship problem
investigated should he return at some point infaiiere. This course of action was not opposed by
the respondents and poses no problem for the Aitithdhe investigation of Mr Leolahi’s problem
will therefore be abandoned until the Authorityeies further notice from him.

The remaining five applicants are all boat buildel® were made redundant from the respondent’s
systems and structure division in June 2003. Tlagythat their dismissals were unjustified and
each seeks remedies of lost earnings as well apawsation of $15,000.00.

Chronology of Events

1. During 2003 the main project for the respondent badn the completion of a vessel
referred to as SY 18, which was the largest privatsel ever made in NZ. By June of that
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year work on SY 18 was winding down, according ¢beslule. This fact did not initially
give rise to any fears amongst staff that theisjobght be at risk. The design process for a
substantial piece of work (to be known as SY 27y wamplete and a contract under
negotiation, and staff had been advised of this.

Without warning, the party with whom the respondeed been negotiating pulled out of the
discussions in June 2003. SY 27 was to have beggeband aluminium boat. With no new
work of comparable scale due to come on stream,réBpondent found itself heavily

overstaffed in relation to the skills required iteed and aluminium construction. It

proceeded at short notice to implement a redundpraness.

This situation was not unprecedented. Twelve momidudier the respondent had faced
similar circumstances and had found itself withuffisient work for its current levels of
staff. At that time it had undergone a lengthy rethncy process with all staff and had
reduced staff numbers significantly. The applicantthe present matter were all survivors
of the 2002 round of redundancies.

The 2002 process

4.

The applicants and the respondent considered toegs followed in 2002 to have a bearing
on what happened in 2003. The 2002 redundancisg @amoa context where the respondent
needed to restructure as well as downsize.

It commenced with a full staff meeting at whichfstaere told that redundancies were
expected and that a selection process was abbegin.

In the weeks that followed, each and every staffniver was individually interviewed by
his supervisor along with Human Resources Manaddarje Park. The skill set of each
person was assessed against a list of speciferiariand graded one to ten, with one being
the highest.

Mr Jason Carter, the Respondent’s Production Coratar for the Systems and Structure
Division at Sensation Yachts during mid 2003, teolee that the 2002 process took
considerable time. He said:

“The Union was consulted as per our collective @wplent obligations and the Union Organiser and a
number of staff involved were very critical abotietconsultation process. The Union and some of our
employees complained that it was simply takingltomg, creating uncertainty and stress for all coned.”

At that time, 60% of the staff at Sensation Yachere members of the Engineering,
Printing and Manufacturing Union (EPMU). The unimmganiser for the site was a Mr Mike
Loughlin. At my initiative, arrangements were mafie him to give evidence at the
investigation meeting.

Mr Loughlin confirmed that the process followed2002 was Very long and involved and
centred round consideration of a very detailed skil. He said that the members understood
that the company required detailed information loa $kill sets of the whole workforce.
However he had conveyed to management that there tm&® major criticisms of the
process. These were that the members felt thatditegot know ‘where they stood’ for a
long time and in addition, those who were evenyualade redundant were required to work
out their notice, which hampered their effortsitalfnew jobs.
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10. The applicants were all involved in the 2002 precasd were successful in retaining their
jobs then. They told me that they had had faitth@2002 process and felt it provided them
with a better opportunity to discuss or debate geabkgradings than did the 2003 process.

2003 process

11.Respondent witnesses could not tell me the praetase that they got the unwelcome and
unexpected news that SY 27 was cancelled howeegrdghid that it came at the start of or
shortly before the week beginning 9 June. The stigseribed below took place over the
course of that week.

12.Respondent witnesses told me that because ofZbeosithe contract which was lost it was
immediately apparent that a number of the workfavoeld have to be laid off. At this time,
the total staff in the Structures and Systems aisiumbered 83 of which 12 were self
employed contractors who were to be let go first.

13.0n or about Monday 9 June a small selection paviel Garter and two fabrication co-
ordinators) met to discuss the potential staff.cOtger the course of the next few days, a list
was drawn up containing approximately 30 names framch 21 to be made redundant
would be selected via an interview process.

14.1 asked Mr Carter how the 30 who were to be intaxmad were identified out of the 70
employed in the Division. He told me that the stdexstarted with the production plan to
identify the numbers required in each skill areatf@ ‘composite’ work in hand. From this
they calculated that 21 positions in total werephig to requirements (although this figure
was later reduced.)

15.1 was provided with a table showing the break dowh.but a handful of the surplus
positions were in four categories: plumbers, aluammfabricators, steel welders and steel
fabricators. Several skill categories relating ¢orhposite” work were not overstaffed at all
and were therefore excluded from the process imabelgi

16.1 was told that next, the best performers in eatkgory were identified and excluded from
the process. After that, each remaining employes wigcussed by the group. Past
performance reviews were taken into consideratigindorrent perceptions of skill levels,
attitude and teamwork were the primary determinahtgho was on the list.

17.0nce the list had been drawn up it was reviewedagpdoved by Ms Park and the two other
supervisors, one of whom was a Mr Birch.

18.The selection panel then proceeded to grade theidodls using a form setting out specific
categories relating to skills and performance. Tdren had been redesigned by Ms Park
since the 2002 process. The categories had begtifg2ohbecause previously the company
had been looking to move some people to engineamaghad developed a specific matrix
to assess the skills needed there.

19. Five criteria were used. These were:

» Timekeeping; based on six months worth of computer generateel tecords;
» Health and Safety; based on accident records etc.

» Attitude, assessed by supervisors

* Quantity of work; assessed by supervisors
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* Quality of work; assessed by supervisors

20. A further criterion, disciplinary record, was latiaken out of the process at the request of
the union; in any event none on the list had aiplisary record.

21.0nce the gradings had been completed Ms Park memadividual forms for each of those
who were to be interviewed.

22.0n the afternoon of Friday 13 Ms Park telephonedlLblghlin with the news that SY 27
was cancelled and that around 21 staff would havédod laid off. Mr Loughlin then
telephoned site delegate Dave Stephenson to pagsfdihmation on to him.

23.0n Monday 16 June Ms Park and Mr Carter met withLiBlughlin. They told him that they
had drawn up a list of potential interviewees. Tipegposed to meet with each of these
individuals as soon as possible and on this basisetect those who would be made
redundant.

24.Mr Loughlin agreed that since the entire staff wiaterviewed only a year before it was not
necessary to interview them all again. He advidemt the union supported selective
interviewing limited to those who were known frohetprevious process to be in affected
skill areas. He also supported a quick procese toolncluded within the week.

25.Finally, he requested that notice be paid in li@ll. of these points were agreed by
management.

Meeting Tuesday 17 June 2003

26.At 11.00am on the following day, Tuesday 17 Jume éntire Systems and Structure
division were gathered together for a meeting & ain workshop. Present to speak with
them were Ms Park, Mr Loughlin, and Operations MpmaMervyn Stephens.

27.Mr Stephens told the men that SY 27 was not golrepd and that staff numbers had to be
reduced.

28.This was the first advice the staff had receivedhis although Mr Stephens told me that
staff may have had some inkling that there was be@s coming as preparation for
construction had not begun. He told me that he tfedt division accepted that it was
inevitable that redundancies would follow the logshe contract for SY 27.

29.Ms Park then took over to outline the processwmatld be followed. She told the meeting:

e Individual staff members would be called to an nwew and could have a
representative at this meeting if they wished;

* Once all the interviews were complete, the supersiswould review all the
information and decide who would be redundant;

* Those who were to be made redundant would be tpoktiday of that week.

30.Mr Stephenson gave the meeting an opportunity kkogagstions. One person asked about
the criteria for selection. Mr Stephenson replibdttthe criteria would be the same as
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previously. Another asked whether redundant staftildl be required to work out their
notice and was told that they would not.

31. After about 40 minutes Mr Stephenson and Ms PdtkHe meeting.

32.Mr Loughlin wanted to be available for anyone wiaa lquestions and stayed on, along with
the union delegate, to speak with those presenmmlbraes and non-members alike. He told
me that there was a good relationship on site ®tweaembers and others, whom he
considered as potential members.

33. Questions were asked but none went into areashétnot already been covered. Mr
Loughlin told me that he believed those present datear understanding of the situation

since it was only a year since they had been thrdaugefore, andthere was always a cloud over
people’s heads in this industry.’

34.Mr Loughlin told me that overall he felt happy witte way everything was being handled.
After about 15-20 minutes the meeting concluded thinde present left for an early lunch
break.

Interviews, Wednesday 18 June 2003

35.In the event, only 23 were interviewed becausedap®yment opportunity was identified
for the mechanical engineers.

36.Mr Carter told me that the individuals who werebi® interviewed were not given prior
notice of this because this was not felt approgriele said that there was a history of gossip
within the company and he did not want to causauarsdress by posting an interview list.

37.Instead, during the course of the day the indivisloa the list were approached one by one
at their workstations by a union delegate. Theyewnamtvised that they were required at a
meeting, and to put down their tools and accompheydelegate straight up to the office.
They had no idea up until this point that they wierbe interviewed.

38.Mr Carter was present at each interview, along wiupervisor and a union delegate. Each
person’s grading was read out to him, his commeete sought and he was asked if he had
any additional skills which had not been identifi@éhe scoring system was the reverse of
the 2002 system, with 1 now the lowest score amlieShighest. Mr Carter asserted to me
that he specifically explained this, but the appiits dispute that. He also said that the
person going through the sheet turned it rounchabthe interviewee across the table could
read it. Mr Carter did not provide intervieweeslwd copy because he considered this
would “generate too much stre’s

39.Different delegates attended different interviewsis not in dispute that the delegates
maintained a very low key presence and did notrdmrie to the discussion.

40.The applicants were not advised of the basis ofi @@sessment and had no knowledge of
the human resources records on which the timekgegpia health and safety scores were
based.

41.The company does not dispute that it did not engagensultation in the widest sense and
argues that there was no opportunity for this stheee was nowhere to redeploy staff to.
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42.Neither Mr Stephens nor Ms Park attended the iddia selection interviews. However, Mr
Stephens told me that:

“On each occasion there was a Union representdtiverevious redundancy situations we had not asked
Union delegate to be present at interviews for bomen employees but had had issues about whether
employees had been selected because of their Lheipresentation or not. We intended to avoid that
completely. No-one took any objection to this ahevas important to Marie and | that the Union deleg
were there to ensure consistency and the sameagpveas applied to everyone.

43.Mr Carter told me that he did not know for sure where union members and who were
not. He told me that each interviewee had beendaskesther the union delegate should
remain, and no-one had raised any objection ta fiie applicants all confirmed this
evidence however Mr Schwalger stressed that thdsndit mean they had endorsed the
delegate as their representative.

44.Two of the five applicants to whom this determioatirelates, Mr Mateiwai and Mr
Natoealofa were union members. Mr Natoealofa wae atill an apprentice as was Mr
Schwalger however unlike some other apprenticesi@nthey were not being funded to
study by the respondent.

45.The applicants all told me that they felt unpredai@ the meeting and felt they did not
have enough information to make a meaningful respoifhey said it was difficult to
respond when they had no prior advice of their ipigel and were unsure how they were
arrived at. They were given nothing in writing akld Schwalger expressed a view that it
was not possible to respond usefully to a numescate that was not set in any context. He
told me:

“l got 2s and 3s, they asked me if | was ‘happyhwiitat.’ | asked them if a 2 or a 3 is good or bEey told
me it was okay. | received no paperwork at the mget

46.Mr Carter confirmed that the interviewees had ne¢rbtold what skill set was sought in
those who were to remain. He believed that it shdwdve been clear that the company
would want people who could do composite work.

Selection meeting, Thursday 19 June

47.The next morning the original selection panel sawm with the other two supervisors and
discussed each score and interview one by one.eSomere then ranked and some
adjustments made. No reference was made to othrialaat this stage; the supervisors
considered only the interview notes, the gradingstheir own opinions of the individuals.

48.The process took all day. Late that afternoon tieégphoned Mr Stephens and ran over the
list with him on the phone.

49.0f the 23 who were interviewed 12 were made redofidane was redeployed, 2 took
voluntary redundancy and one resigned.

50.0ne of the biggest concerns expressed by the appdiavas that they felt that Mr Lindsay
Birch, a former supervisor who they felt knew th&ork particularly well, should have been
involved in making the decision about whether theuld be kept on. Because he had not
been at their interviews, they assumed he had badput into the process. At my request,
Mr Birch was called in to answer questions at thesstigation meeting. He told me that he
had had input into three stages of the selectiongss:



* He had reviewed the “first cut” of 30 names to bteiviewed around Monday 9
June;

» Later that week, once the gradings had been coetpley Mr Carter and the other
two fabrication supervisors, he had reviewed tlgurgs. He had been ‘a little
disappointed’ since members of his team had na&tdfavell, but he approved the
scores nonetheless;

* He was part of the group of five who spent Thurstiiaglising the list of redundant
employees.

51.A second round of individual meetings was conduabedthe Friday. This time, Mr
Stephens did attend. Each of those who had beervieived previously was called in again,
and those who had been selected for redundancy adsieed of this. Redundant workers
were advised that they could finish that day. Hosvepay in lieu of notice was paid on
weekly basis because the company could not pageritomp sum.

52.Mr Pollack has correctly noted in submissions tt Authority was presented with no
evidence regarding lost earnings and very littlatieg to hurt and humiliation.

53.In October of 2003 30 more people were made recund&aese were a mixture of design
and management staff and ‘overhead staff’ in sfdmegnce, purchasing and cleaning.

Deter mination

Mr Pa’u argues in submissions for the applicané the respondent failed in its obligations to the
applicants by:

* Making the “first cut” on arbitrary assessments;
» Failing to advise of changes to the selection gatsince the 2002 round of redundancies;

* Failing to give sufficient notice of which individis would be interviewed and failing to
provide sufficient time and information to enableterviewees to prepare for their
interviews;

- Failing to provide an opportunity for them to sesk/ice and representation, (he notes that
although the union represented some of the apjdicatis does not excuse the unfair and
unjustified way in which the applicants were treldbg the respondents.”)

* Conducting unfair interviews in which the appliantould not make a meaningful
contribution, in a fashion similar to that Apiata v Telecom New Zealand L{@inreported ) AEC
124/97.

In relation to the last point, Mr Pa’u argued that:

“The overall ranking that employees received wa®ftai to the employer’s decision as to whether tkenthe
group of employees that were interviewed redundaaippeared...that a number were borderline and sufrtiee
applicants themselves were only one or two markayawom retaining their positions. The employer dat even
advise the employees as to the types of skilltbatsthey were looking for. Accordingly, when themoyer asked
about additional skills, there was no focus toghestioning or proper and reasonable advice teitiq@oyees as to
the number of people that they were seeking tarretand the types of skills that they required...
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data that went into preparing the criteria suchiraskeeping, health and safety, quality of outpud guantity of
output, was not available to the employees pridhéointerview or even at the interview.”

Mr Pollak for his part argues that the respondetédiat all times in good faith and had genuine
(and undisputed) reasons for laying off staff.

He says also that the process was fair and thapéed did not, without more, render it unfair. All
employees were treated the same. The criteria badhanged since 2002, rather they had merely
been simplified. The applicants all have in comrtiat their experience was almost exclusively in
steel construction. Their skills were not therefdree composite skills required for future
construction. They were made redundant for thisaeand no other.

Conclusions

At an early stage of the investigation of the emgplent relationship problem the following facts
were clearly established:

* the loss of the contract for “SY 27” in June 200&cessitated significant cuts in staff
numbers;

* The nature of the work remaining to the respondeeant that limited opportunities for
redeployment were available and only to those wétticular skill sets.

Because of this, redundancies were substantivelyfiad, as was a selection process focussed on
identification of staff with skills in “compositefonstruction.

| also accept that the respondent embarked in g@tidon a process to select the individuals to be
made redundant. The only questions for determinatre:

» whether that process was in fact fair to the irdlrails concerned, and

« if it was not, whether any flaws in it were suféotly serious as to render the dismissals
substantively unjustified.

Was the selection process fair?
With some qualifications, the concerns set out mPRd'u’s list above are in my view valid.

The first qualification relates to the ‘first cuiChe evidence indicated that this was not entirely
arbitrary. Certain skill groups were still requir@d their entirety, with the effect that about 30

individuals from those groups were excluded frong ennsideration for redundancy. | accept that
this was entirely reasonable. Although it appelas inany of the workforce had skills in a number
of areas, | accept that those who were currentlyleyed as say, mechanical fitters had priority for
the positions of mechanical fitter.

After these had been taken out of the equationthengroup were excluded on the basis of being
clearly top performers. This also was not arbitraegause it was based on objective assessments
made only a year before, and because it was desdw@s®l agreed by all the supervisors.

The only criticism | make of the ‘first cut’ is th&é was not done in a transparent manner. Indeed
the applicants had no idea of its basis until keastespondent witnesses about it at the investigati
meeting.



As for Mr Pa’u’s other concerns, the main qualifica | make here is to distinguish between the
union members and the others. For this reasonatesgiow discussed separately.

Mr Vavau, Mr Schwalger, and Mr Telea.

| totally reject the suggestion that the union date who sat in on each of these employee’s
interviews was there in the capacity of represamgab any of them. | consider it clear from Mr
Stephens’ evidence that a delegate sat in on t@iviews in large part to ensure consistency of
treatment as between union members and othesscéirrect that each of the applicants consented
to his presence. This does not amount however todacation that he was there to represent them.
There is nothing in the evidence to indicate arresp arrangement between him and any of these
three men or even to give rise to an inferencehlibatas there to assist or advise them in any ivay.
find that these three men were not representdteatinterviews.

| further conclude that they were not given adegugiportunity to seek advice and representation.
Although | accept on balance that Ms Park toldTtbesday meeting that all were entitled to advice
and representation, the failure to advise who wbeldnterviewed and when meant that this advice
was of little practical effect at this point. Thedividuals concerned could not be expected to
arrange the attendance of a representative whendidenot know when, or even whether, they

might personally be interviewed.

| accept also that the lack of notice of the intms, and failure to provide relevant information t
them beforehand, prevented interviewees from beiblg to prepare for their interviews. Mr
Schwalger made the point well when he noted thatd® unable to respond properly to a grading
that was presented to him with no context, espggcighen both the criteria, and the method of
scoring, had been amended since the previous murediundancies.

All of this combined, as Mr Pa’'u has argued, touaair interview in which the applicants could
not make a meaningful contribution.

For all these reasons | accept that the selection process was not fair to Mr Vavau, Mr
Schwalger, and Mr Telea.

Mr Mateiwai and Mr Natoeal ofa

The circumstances of these two applicants diffemfrthose of their co-workers in one crucial
regard. That is the fact of representation.

The employment of Mr Mateiwai and Mr Natoealofa waserned by the terms and conditions of a
Collective Agreement between the NZEPMU and thpaedent. That agreement imposes upon the
respondent obligations to consult with the unian rélation to matters that impact on the employmen
relationship”and sets out specific requirements in relationettundancy situations. Mr Loughlin is
and was satisfied that the respondent met its afbdigs in relation to all these provisions.

The respondent was both entitled and obliged tedhe organiser and delegate of NZEPMU as
the representatives of union members in its empliogould not do otherwise without express

instructions to that effect from the individualsncerned. There is no evidence that the union
members, Mr Mateiwai and Mr Natoealofa, gave anghsmstructions. The union members are
unable to say that they were not represented,easdiearly were, by both Mr Loughlin and their

union delegate.
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On behalf of his members, Mr Loughlin approved tiverall process adopted by the respondent.
The two union members in this case therefore havbasis for complaint about that process as a
whole.

It does not necessarily follow however that thecpes as approved was applied in a fair way to
individual members. Nor does it follow that becaasdelegate was present at each interview, all
the defects identified by Mr Pa’u are automaticallyed.

The extent of the members’ opportunity to speakately with their representative was in the few
moments spent walking with him to the office. Tisisn my view clearly inadequate. In addition, as
Mr Stephens’ evidence shows, the principal rolggudigby the delegate seems to have been to act as
watch dog to ensure consistency of treatment betwesmbers and non-members.

Whether because of these factors or for other resagbe delegate did not appear to play an active
role in the meetings, certainly not that of a fydlyrticipating representative.

| am satisfied that the union members were hangea@s were the other three by the lack of the
notice of the interview and the lack of informatipresented. The limited nature of the delegates’
involvement in the interview process was such ithditl not remedy these defects.

Were the individual redundancies justified?

The final question for determination is whether tlagvs in the selection process were sufficiently
serious as to render the dismissals substantivglystified.

| have concluded that they were not. The processatlvwas in my view extremely robust and

thorough. None of the applicants were able to pwrany information that could have changed his
ranking on the list. In particular, | note that eeal applicants told me that they had faith in Mr
Birch to assess their skills properly. It was beeaaf this that | called for him to give evidenés.

| have set out above, he explained that he had flodlgrinvolved in the selection process, including

the long final day of deliberations on the Thursddig evidence was that a great deal of effort and
thought had gone into this process, and | was fargurably impressed by him as a witness. | am
satisfied that the basis for the selection of reldum employees was sound.

The respondent’s failures have understandably hamhpact on how the applicants viewed their
dismissals but in my view nothing could have chahtie outcomes. | am satisfied that these were
genuine redundancies.

Remedies
It follows that there can be no awards for lossarings.

However, it remains open to me to make awards ofpemsation for the distress arising out of the
procedural failings. To some extent all of these t&® characterised as failures to keep the
applicants properly informed. For example, the latkadvice as to how the interview list was

arrived at undermined confidence in the objectivéilyd fairness of the process. So did the
perception that Mr Birch had not had input into ¢leeisions about who should go.

| acknowledge that the respondent endeavoured ad daith to conduct a fair process. In an
attempt to make it quick it missed out some crusi@ps, and made the inevitable pain of
redundancy worse as a result. Having undertakeoriduct individual interviews, it was obliged to
ensure that they constituted real and effectiveodppities for input. Unfortunately they were not.
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On that basis modest awards of compensation dezidat.

| note that | have distinguished between certagt@dural failings in the case of the union members
and more extensive failings in the cases of themembers. Since compensation is not punitive in
nature, however, and because the individuals diddmstinguish between the distress caused by
different elements of the respondent’s conducgvehdecided that it most equitable to award all the
applicants the same sum pursuant to s.123.

| stress that the awards are to remedy the distmésiag out of the procedural defects only and do
not remedy the loss of the job itself.

Therespondent isordered to pay each of the applicants the sum of $3,000.00.
Costs
This matter is reserved and the parties are invdexttempt to resolve it between themselves.df th

proves impossible, they have a period of 28 days fthe date of this decision in which to make a
request that | determine the issue.

Yvonne Oldfield,
Member of Employment Relations Authority



