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DETERMINATION OF THE AUTHORITY

Employment Relationship Praoblem

[1] The Applicant, Ms Aedene Massie, claims that she dgersonal grievance under
s103A of the Employment Relations Act 2000 (“thet’Mcin that she was unjustifiably
dismissed on 27 June 2011. Ms Massie claims tiatdismissal was unjustifiable both

substantively and procedurally.

[2] The Respondents, Mr Allan Ong and Mrs Neenee Qading as Pharmacy 72, (“Mr
and Mrs Ong”) deny that Ms Massie was unjustifiaigmissed, claiming that she was
justifiably dismissed as a result of their havirggtl trust and confidence in her as an

employee.
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[3] The issue for determination is whether Ms Massis wgjustifiably dismissed from

her employment with Mr and Mrs Ong.



Background Facts

[4] Mrs Ong explained that during 2011 she had beemwitegry a Pharmacy Technician
and Ms Massie’'s name had been mentioned to her tuyoa working at Academy New
Zealand as someone who might be suitable for trs#tipo. Mrs Ong said that she had
worked with Ms Massie on a previous occasion atlergharmacy and after an interview in
early April 2011, had offered Ms Massie employmasita Pharmacy Technician at Pharmacy
72 (“the Pharmacy”).

[5] Ms Massie stated that the terms of employment whath been discussed and agreed
with her at the interview in April 2011 were thdteswas to work Monday to Friday from
10.00 a.m. to 4.00 p.m. with an unpaid half homchubreak and that she would be paid an
hourly rate of $15.00 per hour.

[6] Ms Ong said that Ms Massie had demanded an hoatdyof $18.00 per hour; Ms

Massie denied this but explained that she hadnmédrMs Ong that tutors on the technician’s
course at Academy New Zealand had told the traittedghey could expect an hourly rate of
$17.00. Ms Ong stated that she had agreed towevie Massie’s hourly rate after 2 to 3

months service.

[7] Ms Ong said that she had explained to Ms Massikittimeould be expected that she
would have to deliver medicines to some patierdsjdver Ms Massie said that as she did not
have car at that time, the discussion had not pesgd to cover reimbursement of petrol

expenses.

[8] Mrs Ong stated that Ms Massie’s employment had Isebject to a trial period. Ms
Massie stated that she had not been appointedtoal @eriod basis. At the Investigation
Meeting Mrs Ong accepted that there had not beeslia trial period entered into with Ms
Massie, explaining that she had misunderstood thesrrelating to trial periods and
confirmed that a trial period had not been agreeaviiting with Ms Massie prior to her

employment commencing.

[9] Ms Massie said that she had not been provided awthitten employment agreement

despite the fact that she had requested one ore$eceasions.

[10] Mrs Ong agreed that this was the case and explaihad as Ms Massie had
commenced her employment on 2 May 2011, and shaii@hg had left New Zealand for



Malaysia on 17 May 2011, there had not been sefiictime available to deal with the

provision of a written employment agreement.

[11] Following Mr and Mrs Ong’s return from Malaysia b June 2011, no employment

agreement had been provided to Ms Massie.

[12] Mrs Ong said that it had been made clear to Ms Maasthe time when she had
commenced employment that one of the duties ofPti@rmacy Technician was to vacuum

the pharmacy floors and to clean the shelves wiepharmacy was quiet.

[13] Ms Massie said that she had vacuumed the floonguhie week, but she had not
undertaken the shelf cleaning as there was a yguhgvho came into the Pharmacy a few

evenings a week and carried out the shelf cleaning.

[14] Ms Massie said that during the period of her empleyt prior to Mr and Mrs Ong
leaving for Malaysia, she had received very positeedback about the standard of her work
from both Mrs Ong and Mr Jay Seol, a locum pharstagho worked in the pharmacy one

day a week.

[15] Mrs Ong agreed that she had given positive feedmdks Massie but claimed that
Ms Massie had also made some errors which she(Missid) had tried to correct in a very

positive and encouraging manner.

[16] Ms Massie said that she had developed a good wpriglationship with Mr Seol
prior to Mr and Mrs Ong going to Malaysia, and ttia relationship continued to be good
during the period of Mr and Mrs Ong’s absence. Néssie stated that during this period Mr

Seol had not made any adverse comments to hediegdrer performance.

Memorandum of 17 June 2011

[17] On 17 June 2011 Mr and Mrs Ong returned from Maday©n their return Mr Seol
had provided them with a signed memorandum datetlid@ 2011 in which he had written:

Report on an incident regarding Aedene Massie hedili

I am writing this letter to inform you of what | V& observed of
Aedene’s action at work.

| cannot recall the exact date when this happendditbwas on the
week of 6 June 2011, at about 12.00 pm. On thetli@yincident
occurred, | was about to go out to get somethingabfor lunch and
Aedene was standing right at the till. As | |[b& shop, | realized that



| didn’t bring my wallet with me, so | turned araiand went back
into the store.

As | entered the pharmacy, | heard the sound ofithelosing, and
Aedene quickly turning around and walking into dspensary. | did
not actually see Aedene take any money as my vaawblecked by
the counter, but | immediately sensed that the ieba was very
suspicious. There was no one in the shop forat [£0 minutes prior
to that moment and there was no legitimate reasonAedene to
open the till.

After this incident, | didn't feel comfortable léag her alone in the

shop whenever | had to leave Aedene alone in top shher to buy

lunch, or to go te toilet to relief myself. | feleat | should inform you

of this matter in view of it's seriousness.
[18] Mrs Ong stated that she had not shown the memonamalds Massie, nor discussed
the allegation of dishonesty with her as she betiethat this would have made the working

situation stressful and uncomfortable.

[19] Mr Ong agreed that they (Mr and Mrs Ong) had warmteavoid any embarrassment
which raising the matters in the memorandum with Massie might cause. Mr Ong

explained that he had accepted Mr Seol’s allegatimt Ms Massie had behaved in a
dishonest manner as being valid solely on the hhatsMr Seol as a registered pharmacist,

was more likely to be truthful in the matter thas Massie, a Pharmacy Technician.

[20] Mr and Mrs Ong said that they had discussed thmtgdn over a period spanning
two weekends and they had reached the decisionitthehs necessary to terminate Ms

Massie’s employment and that Mr Ong would intervide Massie.

Pregnancy situation
[21] Ms Massie explained that shortly after she commeieeeployment at the Pharmacy
she had become pregnant. Ms Massie said she haddiately informed Mrs Ong, who

appeared to have been pleased for her.

[22] Ms Massie said that she had had a pregnancy sc#ednesday 15 June 2011, prior
to commencing work for the day. The scan had dledean abnormal pregnancy and Ms
Massie said she had been advised by her doctorsti@atwould miscarry. Ms Massie
explained that she had been extremely upset byéwis, and as Mr Seol had been appointed
to manage the pharmacy in Mr and Mrs Ong’s absesiee had telephoned him to request a

day of unpaid leave. Mr Seol had confirmed tothat this would be acceptable.

[23] On Saturday 18 June 2011 Ms Massie said that sthethgted to miscarry, and had
been treated at North Shore Hospital over the wek©n Monday 20 June 2011 Ms Massie



had returned to work at the pharmacy, despite b@ingevere pain as a result of her

continuing miscarriage.

[24] Ms Massie stated that she had remained working altyrat the Pharmacy until the
morning of Thursday 23 June 2011. Ms Massie daéd at her doctor’'s appointment that
morning, prior to her commencing work for the dagr doctor had made the decision to have
her admitted to hospital for a medical procedui®,har miscarriage had not medically

completed.

[25] Ms Massie said that the doctor had faxed a medemxificate to Mrs Ong confirming
that she would not be able to return to work WifilJune 2011. Ms Massie explained that as
she had been concerned that she would not be abteturn to her employment at the
Pharmacy until Monday 27 June 2011, she had teteghdirs Ong to check that she had

received the medical certificate and Mrs Ong hatfiomed that she had done so.

[26] On Friday 24 June 2011 Ms Massie said that, follgwa successful medical
procedure, she had been discharged from the hhspithhad called at the Pharmacy on her
way home to pick up a prescription. At the Phawyrglte had seen Mrs Ong who had wished
her well and said that she would see Ms Massidomday 27 June 2011.

[27] On 27 June 2011 Ms Massie had returned to work2®dune 2011 Mr Ong arrived
at the Pharmacy. Ms Massie, who had not previoomy Mr Ong, said she had introduced
herself following which Mr Ong had called her inéo meeting with him which he had

described as being a ‘performance appraisal’.

[28] Ms Massie said that she was surprised by this cesdfyeas she did not know Mr Ong
and had not worked with him, but that she had megecting a salary review as promised at

her initial interview by Mrs Ong.

[29] Ms Massie said that she had understood Mrs Ongate fbeen pleased with her
performance, and whilst she expected that thereldvba some constructive as well as
positive feedback as that was the nature of a padonce appraisal; her expectation had also

been that her salary was to be increased.

[30] During the meeting Mr Ong read a pre-prepared rletieMs Massie. The letter

commenced with the positive observation that:

We recognize your strengths in dealing with pasieartd customers
of the pharmacy. You have excellent communicatimh customer
handling skills. Your knowledge of the store itemd OTC items are
quite current. You serve customer very well.



[31] Ms Massie said that this was the positive feedisiekhad been expecting. However
as Mr Ong had continued reading the letter it hecbime apparent to her that Mr Ong was

not pleased either with her work standards or theumt of sick leave she had taken.

[32] The letter had proceeded to cover areas in whhighet was concern with Ms

Massie’s performance including:

+ Lack of commitment to work;

e Filling of prescriptions;

* Lack of initiative;

¢ Sick Leave;

» Deliveries to patients; and

¢ Purchases for the Pharmacy.

[33] The letter also stated that Mr and Mrs Ong had meddhange to the procedure
regarding the cash till in that the key to manualben the till had been removed. There was
no reference in the letter to Mr Seol's memorandafnl7 June 2011 or to his suspicions

regarding Ms Massie’s dishonesty.

[34] The letter concluded by stating:

.... we regret that we will have to give you notifetermination of
your services at Pharmacy 72. We will give youetkg notice and
opportunity to seek alternative employment. Yaoast |day at
Pharmacy 72 will be 27 July 2011.
[35] Ms Massie said that the comments in the letter abeu having taken sick leave
greatly upset her given that her miscarriage hdadnly been an unplanned event but it had
left her in an extremely distressed and vulnerabhetional state. Ms Massie stated that she
had ensured that on each occasion on which shé¢aked sick leave, her absence had been

approved.

[36] In respect of the comments in the letter regargingchasers she had made for the

Pharmacy being made without receipts being provided the petrol reimbursement, Ms



Massie said that she had never been provided hétipolicy relating to these procedures, but
that she had provided the requisite receipts ipaeisof the purchases made, although she
accepted that there had been a delay in her bispntge rubbish bags for which purchase

monies had been provided.

[37] Ms Massie stated that she believed it had beemehte for her to be reimbursed for
the deliveries she had made to patients which sldeumdertaken after work, especially as

these were not on her route home and had been etdhest of Mr Seol.

[38] Ms Massie stated that the sick leave she had taitatied 5 days, 4 days of which
had been as a result of her miscarriage. The réngall day consisted of a few hours taken
on a few occasions. All the days taken as sickddad been approved in advance and all

had been unpaid.

[39] Following the meeting with Mr Ong, Ms Massie sali svas upset and shaking and
had gone to the bathroom to compose herself begboening to her duties. Ms Massie said
at this point Mrs Ong had approached her, and gjs#d for having to terminate her

employment.

[40] Ms Massie said she had asked Mrs Ong if her disintsad been as a result of her
becoming pregnant and having a miscarriage, anidtteOng had replied that the Pharmacy
was a small business and as Ms Massie wished t® &damily, she was unsure that that

would suit the practice.

[41] Mrs Ong denied that she had made reference tohthaerfacy requirements in relation
to Ms Massie’s pregnancy, but rather that she madiged Ms Massie with the advice that if
Ms Massie wished to start a family; she should néss stressful position, especially if she

had a propensity to miscarry.

[42] Ms Massie said that there had been no opportunityiged for her to give an
explanation in respect of the allegations set nuhe letter. Mr Ong agreed that he had not

provided Ms Massie with such an opportunity during meeting.

[43] Mrs Ong stated at the Investigation Meeting thdoddng Ms Massie’s meeting with
Mr Ong, she had told Ms Massie that it was for teedecide if she wanted to follow the 4

weeks’ notice route, or discuss the situation \Wwih

[44] Ms Massie explained that she had carried out hemaloduties for the rest of the day
on 29 June 2011, including serving customers amduleal pharmacy duties of filling

prescriptions, and dispensing.



[45] Ms Massie said that she had intended to work outtlveeeks’ notice, however when
she had arrived at the Pharmacy the following ti&yet was a student who was carrying out
the pharmacy duties normally undertaken by herstied(Ms Massie) had been asked by Mrs

Ong to do cleaning in the Pharmacy

[46] Mrs Ong stated that she had been training the stuated the date of the student’s
arrival at Pharmacy 72 had been arranged somesgtamier. Mrs Ong said she had asked Ms
Massie to carry out the cleaning when Ms Massiedskdd what to do as the pharmacy was

quiet.

[47] Ms Massie stated that on each occasion she hatttriserve a customer, Mrs Ong
had immediately taken over the process, which Msdidahad found embarrassing as these

were customers she knew quite well.

[48] Ms Massie said that she had felt humiliated andatigd by these events and she had
tried to discuss the situation with Mrs Ong, buattMrs Ong had been abrupt and hostile
towards her. Ms Massie said that she had trielisimuss her final pay with Mrs Ong and had
been informed that petrol expenses which she haithetl in respect of the medication

deliveries to patients would be deducted from el foayment.

[49] Ms Massie said she had left the Pharmacy at luneh fieeling fragile and depressed
and had gone to see her doctor. Ms Massie saithath felt unable to continue to work out

her notice and had left her employment at the Phaym

[50] Ms Massie explained that she had been able torobtane part-time work at a call
centre almost immediately, but had felt unable éeksemployment in a pharmacy as her

confidence had been badly eroded by the eventdwiiad taken place at Pharmacy 72.

[51] Following this part-time employment, Ms Massie Hzekn approached to provide
cover in a Pharmacy Technician role for a two wep&sgod, and had subsequently been
offered a permanent position as her new employadsieen pleased with her performance in

the role.

ThelLaw

[52] Ms Massie was dismissed on 29 June 2011. The adestdtutory test applicable
with effect from 1 April 2011 therefore applieshé@new Test states::



S103A Test of Justification

i. For the purposes of section 103(1) (a) and (b),ghestion
of whether a dismissal or an action was justifiatiiast be
determined, on an objective basis, by applyingtdst in
subsection (2).

ii. The test is whether the employer’s actions, and toav
employer acted, were what a fair and reasonableleyep
could have done in all the circumstances at thee ttime
dismissal or action occurred.

iii. In applying the test in subsection (2), the Auttyoadr the
court must consider —

(a) whether, having regard to the resources availablehte
employer, the employer sufficiently investigate@ th
allegations against the employee before dismissing
taking action against the employee; and

(b) whether the employer raised the concerns that the
employer had with the employee before dismissing or
taking action against the employee; and

(c) whether the employer gave the employee a reasonable
opportunity to respond to the employer’s concerefoiz
dismissing or taking action against the employesl a

(d) whether the employer genuinely considered the
employee’s explanation (if any) in relation to the
allegations against the employee before dismissing
taking action against the employee.

iv.  In addition to the factors described in subsect{8h the
Authority or the court may consider any other fastit
thinks appropriate.

v.  The Authority or the court must not determine anissal
or an action to be unjustifiable under this sectiswiely
because of defects in the process followed by riioger
if the defects were —

(a) minor; and

(b) did not result in the employee being treated uhfair
Determination
[53] The new Test of Justification still requires thia¢ temployer acted in a manner that
was substantively and procedurally fair. Mr ancsMdng must show that they carried out a
full and fair investigation into the issue of whethiMs Massie’s actions constituted serious

misconduct, taking into consideration the factoms § 103A(3), statutory good faith

requirements and natural justice. Mr and Mrs Ongtnallso establish that dismissal was a



decision that a fair and reasonable employer chal® made in all the circumstances at the

relevant time.

Procedural Justification

[54] Whilst | accept that Mr and Mrs Ong were a smalplyer and as such lacked the
resources normally available to a larger employkemwdealing with disciplinary matters, |
consider that that there were major rather thanomftaws in the procedure adopted in
terminating Ms Massie’s employment which cannoelplained merely by the fact that Mr

and Mrs Ong were a smaller employer.

[55] | find that the dismissal of Ms Massie fell so felnort of the requirements of
procedural fairness and the concept of naturaicgists to be considered as virtually no

procedure at all. Specifically:

e There was no investigation: The allegation of dssty in fiscal
matters was accepted on the basis of Mr Seol’'s mamdam of 17
May 2011, | further note that the events detaifethe memorandum

are Mr Seol’s suspicions only;

* Ms Massie was not advised of the disciplinary reatf the meeting
held on 29 June 2011; or provided with the detEilthe allegations
against her, or that she could have a support pessth her at the

meeting;

e Ms Massie was not provided with an opportunity tideio any

explanation;

e There was no consideration given to a possibleaggbion which
could have been made by Ms Massie prior to the amrement of
the decision to terminate her employment, becaosepportunity to

offer one had been provided; and

. The decision to dismiss had been pre-determinedaridrMrs Ong'’s
evidence confirmed that the decision to dismiss baeén made at
some time during the preceding 11 days to 29 Jid ,2and was
evidenced by the fact that Mr Ong read from a pepared letter.



[56] This latter observation is underpinned by the okmt@n made by Mr Ong at the
Investigation Meeting that he had thought it tatmre compassionate to proceed directly to a
dismissal decision rather than to undertake a fbdisaiplinary procedure. This was on the
basis that the process would upset Ms Massie drdtdfer reputation, Mr Ong stating that
the outcome of any disciplinary process would ig ament have been the termination of Ms

Massie’s employment.

[57] | further find that the timing of the disciplinangeeting fell far short of the standard
expected of the fair and reasonable employer. Msdié had, just prior to the meeting on 29

June 2011, experienced a miscarriage which wastavil known to Mr and Mrs Ong.

[58] Ms Massie was still in a fragile and vulnerabldesta which Mr and Mrs Ong agreed
that they had given no consideration on the dathefmeeting on 29 June 2011. | consider
that in these circumstances the fair and reasonebiployer would have delayed a
disciplinary or any other meeting until the empleywas better able to address the issues

raised.

[59] | find that Mr and Mrs Ong departed so far from Haesic requirements of procedural
fairness and the concept of natural justice asetuler the dismissal of Ms Massie an

unjustifiable dismissal.

Substantive Justification

[60] I further find no evidence of substantive justifioa for Ms Massie’s dismissal.

[61] With the exception of the allegation of dishonestiged on Mr Seol's memorandum,
none of the issues raised by Mr Ong could be reghad serious misconduct such as to merit
summary dismissal. Significantly Ms Massie hadereed no formal warnings; on the

contrary Ms Massie had received positive feedbacduathe quality of her work.

[62] In this respect | note that the provision of an lEyment agreement to Ms Massie,
and a job description together with policies of flgarmacy would have ensured that Ms
Massie was fully aware of Mr and Mrs Ong’s requiesitis and expectations of her. It was not
reasonable for Mr and Mrs Ong to rely upon dutied procedural policies which had never

been provided to Ms Massie.

[63] As regards the dishonesty allegation, which waarredl to obliquely in the dismissal
letter by way of reference to the change in tHeptibcedure, this was a serious allegation

which it would appear had clearly influenced Mr adds Ong in making the decision to



dismiss Ms Massie. As was heldionda NZ Ltd v NZ (with Exceptions) Shipwrights etc
Union the more serious the allegation of misconductgtieater will be the expectation of its

proof.

[64] In this case, there was no investigation to asiceitany money had been removed
from the till and if so, by whom, and as previouslyserved, Mr Seol had offered no
substantive evidence in this respect. Furtherd Mr Ong’s explanation that he had accepted
Mr Seol’s allegations that Ms Massie had behavealdishonest manner as being valid solely
on the basis that Mr Seol, as a registered phastagas more likely to be truthful in the

matter that Ms Massie, a Pharmacy Technician, teelyend any form of natural justice.

Remedies

[65] | find that Mr and Mrs Ong did not comply with edththe basic tenets of natural
justice or with the statutory good faith obligatson The decision by Mr and Mrs Ong to
dismiss Ms Massie was not a decision an employémgaéairly and reasonably could have
made in all the circumstances. Ms Massie has bagrstifiably dismissed and is entitled to

remedies.

Reimbursement of Lost Wages
[66] Ms Massie was able to obtain employment almost idiately following the
termination of her employment at the Pharmacy,ithea part-time basis. After a two week

period Ms Massie had obtained full-time employment.

[67] Ms Massie is to be reimbursed for the shortfaliMeein the earnings she would have

been paid for working in the Pharmacy and in het-tdae employment.

[68] | make the following award: Ms Massie is to be fieimsed for 36 hours at $15.00 per
hour, a total of $540.00

Compensation for Hurt and Humiliation under s 123(c) (i).
[69] Ms Massie is also entitled to compensation for tiation and distress. | find that in

respect of the unjustifiable dismissal, Ms Massigesed significant distress.

[70] The unfounded accusations that Ms Massie may heee pilfering monies from the
pharmacy till, monies to which she was not entjtledonsider to have had the effect of

unjustifiably besmirching Ms Massie’s honesty
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[71] Ms Massie was deprived of any opportunity, not dolglear her name of what was a
most serious accusation of theft, but to refute alegation that her standard of work was
poor. This had the effect not only of distressidg Massie, but of undermining her

confidence as a newly qualified Pharmacy Technit@nhe extent that she subsequently

accepted, albeit for a short period of time, emplegt in a much less qualified position..

[72] | find that the timing of the meeting held on 22011 which coincided with Ms

Massie’s very recent miscarriage and surgical roefurther compounded her distress.

[73] | order Mr and Mrs Ong pay Ms Massie the sum of,826.00 for humiliation, loss
of dignity and injury to feelings, pursuant to 3{®) (c) (i).

Contribution
[74] | have considered the matter of contribution amlraquired to do under s124. Ms
Massie did not contribute to the situation whiclvegaise to illness and personal grievance.

There is to be no reduction in remedies.

Costs

[75] Costs are reserved. The parties are encouragegiée costs between themselves. If
they are not able to do so, the Applicant may lodgd serve a memorandum as to costs
within 28 days of the date of this determinatidrhe Respondent will have 14 days from the
date of service to lodge a reply memorandum. Naiegtion for costs will be considered

outside this time frame without prior leave.

Eleanor Robinson
Member of the Employment Relations Authority



