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DETERMINATION OF THE AUTHORITY ON A PRELIMINARY MATTER

Employment relationship problem

[1] The applicant, Mrs Marshall contends that she \weer to the severance of the relationship
with the respondent, an employee. The respondeyg Haat at the applicant’s insistence it
reluctantly agreed to retain Mrs Marshall as amagaid on commission.

[2] The parties have tasked the Authority with decidimgether Mrs Marshall was employed
under a contract of service or a contract for sei

A brief history

[3] The applicant was originally employed as a salggesentative with responsibility of the
South Island territories. In early 1995 the resmomidays the applicant requested that she change to
a commission only method of remuneration while ganbg to represent the company in the south.
The respondent, while apparently not threatenel sich an outcome, acceded as it was afraid it
would lose a very able sales woman.

[4] Mrs Marshall was employed during the currency ef Bmployment Contracts Act 1991, and
as she had not requested a written contract, nongleict was prepared nor signed by the parties.

[5] In the letter to the applicant dated 12 April 1988 company confirmed several important
changes to the applicants entittements under taeggd arrangements. These were;

That the applicant would surrender her salary & ®20.00 per anum; and
Relinquish her right to a company car; and

Relinquish her entitlement to annual leave; and

Her entitlement to special leave;
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in exchange for a commission of 10% of the valukesfsales completed for the respondent.
[6] The letter also stateHansen and Berry are prepared to offer you your current position

remunerated by a 10% commission. It also reserved the companies right to review ditgation
should its sales be adversely affected by the eqmiis other activities.

[7] The applicant was the only person paid on a comamsand by and large the arrangement
seems to have operated to the mutual benefit &f patties until the company saw its South Island
sales declining. As a result of an opportunityhartge its representation in the south resultingnfro
the restructuring of an unassociated company,abhpandent decided to sever its relationship with
the applicant and engage another person on aeshlaasis.

[8] In a letter to the applicant, the respondent erplaithe situation and, since the change was to
occur promptly, undertook to pay Mrs Marshall onelfth of her average commission calculated
over the preceding years sales.

[9] In short, the applicant notified her alleged peedarievance, the respondent did not pay the
commission and the matter proceeded to the Autholitwas agreed between counsel for the
parties that the Authority determine the prelimynesue and not address the substantive matter at
this time.

Theinvestigation meeting

[10] In a genuinely friendly meeting the parties putirtliespective views on the issues. | heard
from Mrs Marshall on her own account, and from Micklson, the financial controller for the
respondent in person. | also heard from Mr HansehN\r Fair, the sales manager at the time of the
change in remuneration arrangements, by teleph&lhéhad provided written statements which
assisted considerably in the investigation. | foatidhe witnesses to be open and honest in their
dealings and their giving of evidence.

[11] The Authority also had the opportunity to study soof the applicant’s records prepared by
her accountant for taxation purposes. Regrettdfilg, Marshall was unable to locate all of these
documents over the relevant period. However, whas \provided was of assistance to the
Authority.

[12] It was of concern to me that when | asked the agptito convince me that the records as
presented did notepresent those of the person in business on \Wwaraccount, Mrs Marshall
replied that she left such details to her husbamttheer accountant. | formed the view that here was
a woman who was a very able sales person but wkdesa focused on the details that came to the
heart of this matter.

Analysis and Discussion

[13] There are a range of tests the Authority needppdyavhen determining this issue. Initially
on the basis of the economic reality test it isck® the Authority that the applicant is a pergon
business on her own account. While Mrs Marshalltrimutes to the company’s sales, she also
accepts the benefit or loses that result to hesgmedly from her own sales activity on behalf of th
respondent.

[14] In respect of the control test, from the applicar@vidence when questioned, it is clear that
when the Hansen and Berry sales were seasonally she deployed her time in securing sales for
other principals in the shoe and aluminium markéts clearly indicates that the respondent, under
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the arrangement, was unable to control the workedonMrs Marshall on a day to day basis. In
short she could deploy her time in her best interas she saw fit.

[15] The next test that the Authority needs to considerthe integration test and having
surrendered all of the benefits concomitant ondpaim employee in order to maximise her financial
benefits solely based on her sales performanceggpkcant took on her own risk, substituting that
for the company’s risk. She was, after May 1995, integrated into the company’s business but
essentially operating on her own behalf.

[16] A key plank of the applicant’s case sits on theaphrin the respondent’s April letter which
states “your current position...”. More astute drajtimight have referred to retaining Mrs
Marshall’s right to sell on the company’s behalt Itudoes not alter the reality of the change of
status.

[17] The company, in entering into an agreement with Messhall, might have been better to
have formalised the change in her status in an@gagreement signed by each party. In spite of
this, | am of the view that the respondent cleddjineated the changed status of Mrs Marshall. It
could have been more clearly detailed, but wascseffitly set out as | see the matter.

Determination

[18] On the basis of the evidence before the Authosaty] in particular the business records
prepared by the applicant’s accountant | find anlihlance of probability that Mrs Marshall was a
sole trader in business on her own account. Oneihigsto look at the accounts to accept that she
received income not only to other agencies but fobiner business activities.

[19] | also find that in negotiating altered terms afmumeration with Hansen and Berry was to
enable her to deploy her sales and entrepreneskidd to her best advantage, and in doing so
changed her contract from one of service to orfercgervice.

[20] The Authority has no jurisdiction in resolving tlesues between the parties. If Mrs Marshall
wishes to enforce the undertaking given in Mr Harsé&etter of 31 July 2002, an alternative forum
is an appropriate place.

Costs
[21] Given the Authority’s determination in this mateerd given that the investigation took less

than a day, | think it appropriate that costs stidallow the event. In order to avoid further cotss
the parties | award costs to the respondent istine of $1,200.00.

Paul Montgomery
Member of Employment Relations Authority



