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COSTSDETERMINATION OF THE AUTHORITY

[1] In a determination dated 11 November 2011 | dedlitteorder a penalty in
respect of one of two alleged breaches of termsetifement recorded by a mediator
under s 149 of the Employment Relations Act. Tilegad breach concerned
statements made about the applicant by a trustdeeddutch Village Trust, which |
found were made in the trustee’s personal capadihe second alleged breach, which

concerned a reference, was resolved during thestigetion meeting.
[2] Costs were reserved, and the parties have filedararda on the matter.

[3] Counsel for the respondent cited the principleBB® Limited v da Cruz* but
referred to earlier unsuccessful attempts to sétieematter and submitted that full
solicitor and client costs should be awarded in suen of $21,778. The
memorandum in support referred in a general wawithout prejudice’ offers to
settle, but no written offer headed ‘without pregedsave as to costs’, for example,

was produced and counsel for the applicant sai@ tlvere no such offers. There was

1 [2005] ERNZ 808.



no further analysis of why full costs and in the camt specified, would be

appropriate.

[4] As to the specified amount, the invoices provided support included
reference to time spent on a matter involving #&pondent and another employee
which should not have been included. | cannontifie from the invoices which
amounts were charged to the present matter alone.

[5] As to liability for full solicitor and client costs general, | have reservations
about the extent to which any generalised referémdbe attempts to settle included
reference to what occurred during mediation. @8stns during the investigation
meeting led to the resolution of the second allelgezhch by the re-visiting of an

earlier offer. Even if the package finally agrekfiered in certain respects from the
earlier offer, the offer was of a kind that shobkle led to a resolution of the matter
without the need to proceed to the Authority irpesg of that breach. | do not know,
and probably cannot know, why it did not. Overall reservations mean that without
further argument in support |1 do not take that sraetny further in the context of

whether full costs should be awarded.

[6] The references to attempts to settle did not extenthe alleged breach in
respect of the statements made by the trustee. MMgarlane was entitled to be
concerned about the statements and to seek redr@$®e circumstances were
particularly unfortunate as they involved an ursfattory conversation between two
individuals, both of whom were acting on their oagtount. Even so, had the Dutch
Village Trust been liable for the trustee’s statatagl would have considered the

circumstances amounted to a serious breach oétbéeant term of settlement.

[7] For these reasons it is appropriate to consideMilsfarlane’s lack of success
on the point in the context of an award of costselaon the usual principles, but not

to go as far as an award of full costs.

[8] Accordingly | do not consider the circumstanceshis matter call for an order

for full costs.



[9] Counsel for the applicant submitted that costs lshbe where they fall, on
the basis that ‘the final outcome could be clagdifis a draw’. He said the Authority
had effectively made an order by consent in thaenaff the reference, and no order

in respect of the trustee’s statements.

[10] I would not go as far as to say that the matter av&draw’ in that | do not
accept the parties achieved equivalent degreeacakess. The Dutch Village Trust
defended itself successfully in respect of theestants made by the trustee in her

personal capacity, and is entitled to consideratioa contribution to its costs.

[11] If a notional daily rate were applied, the conttibn would be $1,500 -
$1,750 based on a half day investigation meetlrrgduce the amount to take account
of what could be considered a ‘draw’ in the mat&the reference. Counsel also
raised Ms Macfarlane’s ability to pay, but theresviao little information to support
taking that matter into account so | do not do so.

[12] Ms Macfarlane is therefore ordered to contributethte costs of the Dutch

Village Trust in the sum of $750.
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