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The
[1]

DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

Mr MacDonald initially claimed that he was usjifiably dismissed from his employment as a
Sales Representative on or about 19 February 2@4.Mr MacDonald also said that he is
owed wages from 16 March to 30 April 2004, whil#l # the employment of Summerbilt
Products Ltd. When this contradiction was pointatdto Mr MacDonald by the Authority, he
was uncertain as to the date of his dismissatdéed he was dismissed.

Mr Summers, the owner/operator of Summerbilt Prégllamited, says that Mr MacDonald
simply resigned from his employment and that no ie®are owed to him.

Therefore, the primary issue for the Authority tetmine is: Was Mr MacDonald actually
dismissed?

Background

[2]

[3]

[4]

Mr Summers owns and operates a small busingiagsautomotive tools and equipment as
well as manufacturing some equipment for four wimeelorcycles.

In mid-November 2003, Mr Summers broke a led &ollowing his release from hospital, he
was immobilised for some time and required assigtavith the operation of his business. Mr
MacDonald started his employment as Sales Repmdsenton or about 19 January 2004.
While it seems that Mr Summers had some resenatapout Mr MacDonald’s lack of
product knowledge, he accepted his assurance thavduld familiarise himself with the
product range and price lists.

Mr Summers says that he provided a job desonpand employment agreement but Mr
MacDonald refused to sign the agreement as he waappy about some aspects of it, but
was not specific. Mr Summers also says that it vembally agreed that there would be a trial
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period of three months, with a review after one thand after three months, whereby either
party could terminate the agreement if they didwigh to continue the relationship.

Mr MacDonald denies the existence of a trialipe. Apart from making the observation, that

section 67 of the Employment Relations Act 200Qunees that trial or probationary periods

must be recorded in writing, and there is no wmittecord, the overall evidence regarding the
fraught nature of the employment relationship, ughs that | do not need to determine

whether a trial period was agreed to.

Because of his injury, and the associated nieeabtain some income, Mr Summers returned
to his previous occupation as a School TeacherenbhrcMacDonald was expected to work

largely on his own. The evidence of Mr MacDonaldhat he was told by Mr Summers that

he would be shown around the sales area by Mr Susnfoethree weeks, but only received

half a day of induction.

Mr Summers says that he gave Mr MacDonald #@italogues and price lists pertaining to the
products for sale and he accepted Mr MacDonaldsirasce that he would soon make
himself familiar with what was required.

Performance Concerns

[8]

[9]

The evidence of Mr Summers is that after twoeltes he had serious concerns about Mr

MacDonald’s work practices and product knowledge. 3immers told of his concerns,

including:

» Late starting the work day

» Failure to keep a daily call log

» Failure to balance monetary transactions with sales

» Dress and footwear (the business bought clothingupgrade Mr MacDonald’s
appearance)

* Mr MacDonald’s manners.

Mr Summers also says that after two weeks’ @il in employment, Mr MacDonald gave
him a list of matters that he alleged were problgmestaining to his employment. Mr
Summers alluded in particular to Mr MacDonald wighto take the work van home each day
rather than picking it up from the residence of 8immers, or alternatively, Mr MacDonald
wished to be paid to travel from his home to thenbaf Mr Summers. Mr MacDonald also
wished to have his salary increased by $5,000 amdnerease in the percentage of
commission being paid.

Accident Compensation

[10]

[11]

The evidence presented to the Authority id tla MacDonald slipped from the back of the
vehicle that he used in carrying out his role, andred his left elbow. This occurred, oddly
enough, on Friday 13 February 2004. Mr MacDonaldl ot visit a Doctor at the A&E
Department of Waikato Hospital untii Monday 15 Redy 2004. It appears that Mr
MacDonald then returned to work. He visited the AREpartment again on the afternoon of
19 February 2004. The Doctor’s certificate of tdate, shows that Mr MacDonald was to
remain off work for a period of 10 days, beingtbtreturn to normal work on 29 February
2004.

Then, for reasons unknown, Mr MacDonald vditkhe A&E Department again on 23
February and the period that he was to remain ofkwvas extended to 5 March 2004. Mr
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MacDonald visited the A&E Department again on 2 ¢had March and 5 March 2004. The
medical notes of the latter date record that Mr Dlaald required a new medical certificate
but the Doctor refused to give him one, becaudbatisit the previous day (4 March), Mr
MacDonald had been deemed fit to return to worlatgther Doctor.

Mr MacDonald was apparently unhappy about theégnosis and he visited another medical
practice on 8 March. He there received a medicdificate that stated that he was unable to
resume work and that his condition would be revetwe 5 April 2004. It seems that Mr
MacDonald must have made a better recovery thanmitgaly anticipated, as he visited the
Doctor again on 18 March and was cleared to begirk\&@gain on 22 March 2004.

Mr MacDonald says that he provided all of tinedical certificates to his employer but Mr
Summers denies receiving them.

The Breakdown in the Relationship

[14]
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Early on the morning of 19 February 2004, Min8ners telephoned Mr MacDonald and
requested his IRD number from him. While the oJezgidence is a little unclear, it appears
that the conversation became quite acrimonioussiplysbecause Mr MacDonald made it
clear that he had some issues regarding his condif employment that he wanted to see
resolved to his satisfaction. It seems that Mr Sensnbecame frustrated. He says that he
simply rang to obtain Mr MacDonald’s IRD number, ander to comply with his tax
obligations due that day. Instead, it appearstbatas confronted by Mr MacDonald and as
a result, he suggested to Mr MacDonald that heldhiimd a job that was more suited to his
talents. The conversation terminated at aboutgbut.

The evidence of Mr Summers is that upon retgno his home after school, he found the
van that Mr MacDonald used parked up when he thotiglt Mr MacDonald would be
working. A phone call was made to Mr MacDonald dedinformed Mr Summers that he
believed that he had been told that morning thabdde been “sacked”. Mr MacDonald also
informed Mr Summers that he had sought legal adartakthat he also was now off work on
accident compensation for six weeks.

The evidence of Mr MacDonald is that Mr Summald him on the morning of 19 February
that he no longer had a job. Mr MacDonald says lieatvent to the house of Mr Summers to
talk to him but found that he had left for his wak a school teacher.

Mr MacDonald did not start work that day bt thid three other things. Firstly, he consulted a
lawyer. Secondly, he went to a Doctor and then meethoff work due to the injury to his
elbow. The third thing Mr MacDonald did was writéester to Mr Summers.

The letter conveyed to Mr Summers that:

“My main concern is that | was told that | no londexd a position with Summerbuilt [sic]
Products. This letter is to advise you that | hadigour actions were unjustified and therefore |
have taken a personal grievance for unjustifiechidisal.”

The letter further listed 20 matters pertagnito his employment that Mr MacDonald was
unhappy about and concluded th&these concerns are still outstandirayid it was suggested
that he would meet with Mr Summers the next Fri(@& February) in mediation.

The two men attended mediation but this omalstéd a short period of time with no tangible
outcome. On the same day Mr Summers wrote to MMdaald and informed him that:
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* He was still employed by Summerbilt Products Ltdadihree month trial basis

* He was still on accident compensation at present

* That Mr Summers had applied to ACC to have a médisgew

* That Mr MacDonald should only return to work whea Wwas fully recovered from his
injury and he would have to sign the employmenti@mh

Mr Summers concluded his letter by conveyihgttif Mr MacDonald did not return to work
within three days of receiving a medical cleararfeewould be deemed to have terminated
his employment.

In the meantime, because Mr Summers underdtood Mr MacDonald that he would be off
work for six weeks, he engaged another person (Mns&ong) for that period of time. Mr
MacDonald is of the view that this was evidencéisfdismissal. | heard from and observed
Mr Armstrong, a most credible witness, who told tim&t he was fully aware that he was only
engaged to work while Mr MacDonald was injured.ohclude, without hesitation, that Mr
Summers had good reason to believe that Mr MacBiowals going to be off work for six
weeks and hence he had no choice but to emploplacement for that period of time in
order to maintain his business.

| also conclude that Mr MacDonald’s positie@nrained available to him and he was mistaken
in his belief that he was dismissed. Indeed, it M@ppear that Mr MacDonald also came to
the conclusion that his employment remained intaston 19 March 2004, he wrote to Mr
Summers and informed him that:

“ will be at work at 8.00am as per normal on Mon@2™ March.”

Mr MacDonald also raised a number of otheuéssregarding his employment contract and
payment for the first week that he was off workhahis injury. Mr MacDonald conveyed that
he was prepared to participate in mediatirésolve this ongoing confliét

I ncompatibility

[24]

[25]

[26]

Just exactly what occurred between Mr MacDdrehd Mr Summers after the A®arch
letter is somewhat unclear from the overall evidebot Mr MacDonald did not start work on
22 March. | am able to conclude that Mr MacDonakited the residence of Mr Summers on
19 March to deliver his letter of that date. Theutewas that there was considerable hostility
between the two men with Mr MacDonald eventuallyngetold by Mr Summers he was
trespassing, and Mr MacDonald called the Policetlirey did not attend.

Mr MacDonald returned to the Summers’ resigeagain at 8:00am on 21 March, demanding
his personal possessions from the van. A Policec@fiwas present at the request of Mr
MacDonald. Further aggression between the two mespresent. The outcome was that the
Police Officer obtained Mr MacDonald’s personal ggssions for him and he departed.

A telephone conversation between Mr MacDoredd Mr Summers appears to have taken
place on 6 April 2004. Mr MacDonald wrote to Mr Saners on 7 April. He recorded that:

“As discussed in our conversation last night, bodinties agreed that the communication and the
working relationship are non-existent and therefgeee to part company with the understanding
no notice will be required by either party to ehé tvorking contract, but both parties must sign
and agree to this.”
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[27] Mr MacDonald also drew attention to his viemat he was owed payment for the first week
that he was absent from work with his accident @wadl he was owed two weeks wages from
22 March to 5 April 2004 as he was available forkwvo

[28] However, no agreement (in writing or otherwyigas entered into, albeit | have no doubts that
the parties had indeed mutually concluded thaetheuld have to be a parting of the ways.

Deter mination
WasMr MacDonald Dismissed?

[29] | find that Mr MacDonald was not dismissed rfrohis employment. It is demonstrably
obvious that the employment relationship terminatestause Mr MacDonald and Mr
Summers were simply not compatible. That is aslkiad | can state the position.

Indeed, | am bound to say that at the investigat@eting, | was unfortunate enough to

observe the unconcealed hostility that still reradibetween these two men some 7 months
after they had parted ways. It is clear to me thatemployment relationship was destined to
failure almost from its beginning.

[30] Mr MacDonald does not have a personal griegaiiterefore, the remedies that he seeks are
not available to him

The Matter of Payments Due
(@) TheFirst Week after the Accident

[31] Mr MacDonald claims that he was not paid wafggghe first week that he was off work as a
result of his accident. It seems that Mr Summers $@me reservations about whether Mr
MacDonald incurred the injury at work and there wgase suggestion of a review taking
place with ACC, but there is no evidence that tiusurred.

Given that there is no tangible evidence to sholemwtise, and that medical certificates
support Mr MacDonald’s claim, | find that he is idetd to be paid for the first week that he
was absent from work due to his injury.

Mr Summers is ordered to pay to Mr MacDonald oneksewages being the gross sum of
$480.77 ($25,000 per annum divided by 52 weeks).

(b) Holiday Pay

[32] Mr MacDonald says that he was not paid holigey due to him when he ceased his
employment. Mr Summers did not contest this claithe Holidays Act provides that an
employee that works for a term of less than 12 imontust be paid holiday pay at the rate of
6% of the gross earnings for the period of timekedr
Mr MacDonald is entitled be paid holiday pay. Timahd Revenue record shows that Mr
MacDonald earned the gross sum of $1,031.00. Tterasf one weeks’ wages ($480.77)
must be added to that sum, making a total of $17714 6% = $90.70.

Mr Summers is ordered to pay to Mr MacDonald hgligay of the gross sum §€0.70.



(c) Commissions

[33] Mr MacDonald claims that he is owed commissm@yments at the rate of 5% of gross sales
made. While it was agreed that he would be paidne@sions, unfortunately, he did not keep
any records of the sales made and as there isgbka evidence to support his claim, | must
decline it.

(d)  Payment of Wages from 22 March to 2 April 2004

[34] Mr MacDonald says that he had a medical cleegao begin work again on 22 March 2004
and was ready and willing to do so.
However, it is my conclusion that probably as atM#&ch, and certainly by 21 March 2004,
the breakdown in the employment relationship washgete and irreparable and Mr
MacDonald contributed substantially to the breakadow find that it is fanciful for Mr
MacDonald to now claim that he was reasonably coptating returning to work and should
be paid. The claim for payment of wages is declined

Costs

[35] Mr MacDonald claims $70.00 for the applicati@e paid to the Authority. While he has been

unsuccessful with his personal grievance claim & ¢btained payment of monies due to
him. It should not have been necessary to litigatehese payments as they were lawfully
due.

Mr Summers is ordered to pay to Mr MacDonald tha sifi$70.00.

Ken Anderson
Member
Employment Relations Authority



