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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Maru, says that he was unjudtifiadismissed, effective
from 19 May 2010. Mr Maru asks the Authority to dinthat he has a personal

grievance and award him the remedies of reimbursenfavages and compensation.

[2] Conversely, the respondent, McKay Electrical & lastentation (Whangarei)
Limited (McKay Electrical), denies that Mr Maru wasmjustifiably dismissed.
McKay Electrical says that it followed a fair andasonable process and that the
decision to dismiss Mr Maru was substantively fairthe circumstances. McKay

Electrical has a counter-claim against Mr Maru aeduests an order from the
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Authority that Mr Maru repay the sum of $788.40pnesenting the wages that it is
alleged that he was overpaid because he falsifeetirhesheets.

Background facts and evidence

[3] Mr Maru had been employed as a Line MechanitWicKay Electrical since
2006. His duties included the day-to-day maintemaoicstreet lights. This involved
driving a patrol to inspect whether the lights wesarking. The patrol of street lights
typically takes two weeks of each month. Mr Maruswaovided with a company
vehicle with a GPS system installed. He was alswigded with a laptop computer
and he recorded any faults that he found into abdeste. The nature of Mr Maru’s
work meant that he had a degree of flexibility@svhen he started and finished work
and he was largely unsupervised.

[4] The vehicle that Mr Maru drove was fitted wighMinor Planet GPS system.
The system is quite advanced and monitors thesstatd movements of the vehicle.
For example: the system can provide data showingthven the vehicle motor is
turned on or off, whether it is idling and whetliee vehicle is moving or stationary,
along with the speed the vehicle is travelling ad &s location; at any time of any
particular day. McKay Electrical can download catr@and historical information

from its vehicles.

[5] Mr Maru was responsible for filling in his owtimesheets and it is the
expectation of McKay Electrical that employees @méy to record the time that they

are carrying out work for the company.
Concernsarising

[6] The evidence of Mr Peter Lingley, the Managértlee Hamilton branch of

McKay Electrical, is that in April 2010, Mr Marutam leader, Mr Keith Hargood,
informed him that he had some concerns that Mr Mdmnesheets did not reflect the
time that Mr Maru was actually working. It seerhattMr Hargood had formed this
belief some time in March 2010. Mr Lingley saysttha concluded that the matter of
Mr Maru’s time keeping should be investigated ared donsulted Ms Elizabeth

Galbraith, the Human Resources Manager for the eomp

[7] The evidence of Ms Galbraith is that she unatectan analysis of Mr Maru’s
timesheets, comparing them with the GPS recordkisovehicle. The analysis carried
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out by Ms Galbraith was for the period 16 March3t April 2010. Ms Galbraith
concluded that the times recorded by Mr Maru, aspared with the GPS records
from his vehicle, varied in his favour (in regaaleing paid) from 20 minutes to 4
hours over the period that was analysed. Ms Galbgave several examples of the

discrepancies that she discovered; thus:

(@) On 16 March 2010, Mr Maru was on patrol. His timesthclaims 9
hours of work. The GPS report indicates Mr Mara hefme at 2.25am
and arrived back home at 6.36am. He later left ham@&.25am and
arrived back home again at 11.06am. This amountfugb under

8 hours of work.

(b) On 19 March 2010, Mr Maru was on patrol. His timesthclaims 9
hours plus half an hour overtime; whereas the GIp8rt indicates Mr
Maru arrived at work at 2.48am and then arrivedklbaame at 5.03am.
He later left his home at 6.32am and returned hamEL.42am. This
equates to 7%z hours of work.

(c) On 23 March 2010, Mr Maru’s timesheet claims 9 kopius a half
hour overtime. The GPS report indicates that heHefme at 2.45am,
returned home at 6.55am, left his home at 7.42adthen arrived
back home at 11.54am. This equates to 8 hours @nairfutes.

(d) On 28 April 2010, Mr Maru’s timesheet claims 9 mmuiThe GPS
report for this day shows that he arrived at wotk5&7am and
returned home at 2.06pm. This is a little over 8rbof work. During
this period, Mr Maru would have been expected twehtaken an

unpaid lunch break of half an hour.

(e) On 30 April 2010, Mr Maru’s timesheet claims 9 howf work. The
GPS report indicates that he arrived at work aR#&® and arrived
back home at 2.01pm. This is 7 hours of work. Dyitims period Mr
Maru would be expected to have taken an unpaidnlumeak of half

an hour.

[8] Ms Galbraith prepared a table summarising hedifigs and this has been
provided to the Authority. While Mr Maru disputelset conclusions arrived at by

McKay Electrical, in regard to whether he was wogkbr not, there does not appear
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to be any dispute about the general content oféherds. Ms Galbraith says that it
also appeared that Mr Maru had used his companigleetor personal use without
permission. The further evidence of Ms Galbraithhiat after she had analysed Mr
Maru’s vehicle GPS movements, as compared withitmesheets; she also analysed
the GPS movements of other staff and compared thigmtheir time recording. Ms
Galbraith says that she wanted to check whethee thias a culture within McKay
Electrical of falsifying timesheets, but she fouhdt Mr Maru was the only person

with such marked discrepancies.

[9] The further evidence of Ms Galbraith is thavimg carried out the analysis of
Mr Maru's GPS movements and his time records, i wacided that the company
needed to investigate two particular matters fatyg this required a meeting with Mr

Maru to hear his explanation.

[10] Via a letter from Mr Lingley dated 17 May 2Q18Ir Maru was invited to a

disciplinary meeting. The letter notified him thhé was required to attend the
meeting with Mr Lingley and Mr Hargood at the Haimil office on Wednesday 19
May 2010. Mr Maru was also informed that Ms Galttravould be present at the

meeting, via a telephone conference call. Therlgties on to inform Mr Maru that:

At this meeting we will discuss the allegationsttiyau appear to

have:
1. Falsified your timesheet.
2. Used a company vehicle for non work related véiss

without prior approvat.

A selection of your timesheets and related vehigRS records are
provided here for your reference. | am obliged dwise you that if
these allegations are proven to be correct thera potential for
disciplinary action to be taken, up to and inclgdimmediate
termination of employment. You are entitled andaemaged to bring
to the meeting with you a support person/represigataof your
choice. | am giving this letter to you now so tlgati are aware what
the meeting will be about and to give you ample aohmity to
consider your response. During the meeting you hwdle every
opportunity to comment on and discuss this matt&h wKeith,
Elizabeth and myself. If you have any queries reigar this matter
please do not hesitate to contact me

[11] Mr Maru met with Mr Lingley and Mr Hargood ol® May 2010. He was
accompanied by a support person. Ms Galbraith waslved in the meeting via a

1 It subsequently transpired that McKay Electricatided not to pursue this matter as there was
insufficient evidence.
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telephone link and took notes which have been prediuo the Authority. The
evidence of Ms Galbraith is that the meeting lastdittle over 2 hours. The relevant
timesheets and GPS records were discussed and Mu Mas asked for an
explanation pertaining to the discrepancies betwdentwo records, as had been

revealed by the investigation conducted by Ms Gailtor

[12] Mr Maru gave several reasons for the discremanbetween his timesheets
and the GPS records. These included:

(@ The time it took to set up or synchronise his lppt@mmputer each
morning. Mr Maru said it took between half an hamd an hour for

this to happen.

(b) Mr Maru did an assessment of the weather and itlitioms such as
rain or fog needed to clear, so that he could gbotouwonduct his

patrols.

(c) Carrying out vehicle maintenance, such as washwegvehicle and
clearing out any debris that he may have pickedwmg his patrols.

(d) Catching up on paperwork.

(e) Dropping his wife off at home when she accompahied on a patrol,

before going back to the work depot.

[13] In his written statement of evidence for thetlAority, Mr Maru also referred
to time being spent phoning his work colleague ¥ to obtain his whereabouts.
This is not mentioned in the notes of the meetinmdhe evidence of Mr Lingley or
Ms Galbraith; nonetheless, there is general overalisistency in the evidence
regarding the explanations given by Mr Maru.

[14] The evidence of Mr Lingley is that upon heariMr Maru’s explanations,
some questions were put to him to obtain furtharityl. Mr Lingley gives some

examples:

(@) If Mr Maru was having trouble with his computer, yhdid he not

contact the company to ask about repairs or gettimgw computer?

2 Given that this person is not substantially ineahin the matters before the Authority, his idgnist
not published in order to protect his privacy.
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The company had no record of receiving any reqfrest Mr Maru

about the functioning of his computer.

(b) The period of monitoring of his timesheets and carmg them with
the GPS records was done during the summertimey @néxtreme
weather circumstances would line mechanics not wibrkwas highly

unlikely that Mr Maru was unable to work due to e conditions.

(c) It is not necessary to wash a company car everyWay did Mr Maru

think this was necessary?

[15] The further evidence of Mr Lingley is that exft hearing Mr Maru's

explanations the meeting was adjourned. Duringaitjieurnment Ms Galbraith and
Mr Lingley discussed Mr Maru’s explanations and sidered both his employment
agreement and the company rules, which expresslte sthat falsification of

timesheets equates to wilful misconduct. A condusivas reached that given that
falsification of timesheets was expressly prohibite the company rules and went to
the core of the relationship of trust and configenitt was decided that it was

appropriate to summarily dismiss Mr Maru.

[16] When the meeting was reconvened, Mr Lingleyisetd Mr Maru that he and
Ms Galbraith had considered his explanations anigiveel up the evidence before
them. Mr Lingley told Mr Maru that they had conchedthat it was more likely than
not that Mr Maru had falsified his timesheets amat this conduct goes to the centre
of the relationship of trust and confidence. Tharef it was felt that the appropriate

sanction was to terminate Mr Maru’s employment irdrately.

[17] The further evidence of Mr Lingley is that iorder to avoid any
embarrassment for Mr Maru in front of his colleagjube was asked whether he
would like to remain at work for the rest of theydand then just leave at the normal

time. However, Mr Maru decided he would preferdave immediately.

[18] The termination of Mr Maru’s employment wasniomed to him via a letter
dated 24 May 2010:

| wish to confirm our discussions on Wednesday 18yMThis
meeting took place at the Hamilton branch officéhvieter Lingley,
Keith Hargood, myself (via conference phone) andrysupport
person, [Mr P]. We had a lengthy discussion of dlegations that
there were significant and repeated discrepanciegpur timesheet
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entries when compared to the GPS records. You tedopsly been
provided with copies of both sets of records whighwent through
in detail. The decision was reached to terminate gonployment due
to the seriousness and extent of these discregandibese
discrepancies amount to a significant amount of @gonWe reserve
the right to recover this money at any time in timire. Your final

pay has been prepared and will be paid by direghster on
Wednesday 26 May. You will receive a direct credi$4,473.91 the
breakdown of which will be seen on your payslipy¢fu have any
questions about this letter or require further arption on any point,
please don't hesitate to contact me.

Elizabeth Galbraith
Manager, Human Resources

Analysisand conclusions

[19] Section 103A of the Employment Relations AG0DR (the Act) provides the
test to be applied to a dismissal. In determinitgethier a dismissal or an action was
justifiable, the Authority is required to considen an objective basis, whether the
employer’'s actions and how the employer acted, wdnat a fair and reasonable
employer would have done in all the circumstances at the timelismissal or action

occurred.

[20] As was held by the Employment CourtAir New Zealand v Hudsd2006]
ERNZ 425:

However, the s.103A requirement for the Authoribddhe Court to
stand back and determine the matter on an objediass by
evaluating the employer’s actions does not giveiaoridled licence
to substitute their views for that of an employEneir role is instead
to ask if the action of the employer amounted tcawa fair and
reasonable employer would have done and evaluateniployer’s
actions by that objective standard. It may meart tha Court
[Authority] reaches a different conclusion from titwdi the employer
but, provided this is done appropriately, that lgeotively and with
regard to all the circumstances at the time thenidsal occurred, a
conclusion different from that of the employer mhg a proper
outcome.

[21] The meaning of s.103A was again clarified Hylabench of the Employment
Court inAir New Zealand Limited v 2009] ERNZ 185:

The meaning of the text of s.103A is clear ondtsefand in the light
of its common law antecedent. It sets out a tegtsiffication where
a personal grievance has been alleged. In casedisofissal, it

® Because the dismissal of Mr Maru occurred primrlt April 2011, the new provisions of the

Employment Relations Amendment Act 2010 are noticaiple.
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requires the Authority or the Court to objectivalgview all the
actions of the employer up to and including theglen to dismiss.

[22] As established irAir New Zealand v. Vin determining whether or not the
actions of the company were those of a fair andsaeable employer in the
circumstances, the Authority is required to obpesli review [“... all of the actions of

the employer up to and including the decision triss”
[23] The circumstances applying to Mr Maru were:

(@) McKay Electrical formed a belief that Mr Maru’s tasheets did not

accurately record the actual hours that he had edbrk

(b)  The company conducted an investigation and compihediaru’s
timesheets with the GPS records of his daily vehicbvements for the
period 16 March 2010 to 30 April 2010, a total @ Working days.
An analysis of that period of time showed that MarM had claimed,
and been paid for, 30 hours of work that the compaoncluded he

had not carried out.

(c) Mr Maru was provided with the timesheets and GR8rds and asked
for an explanation at a disciplinary meeting hatd1l® May 2010. The
company considered Mr Maru’s explanations but ditlaccept them.
The company concluded that Mr Maru had falsifiesl tihesheets and
that this was “wilful misconduct” under clause 16fthe employment

agreement.

Was McKay Electrical entitled to conclude that the actions of Mr Maru
constituted serious misconduct?

[24] Clause 16.0 of the employment agreement beiwbe parties provides a
variety of circumstances whereby the sanction ghreary dismissal may apply.

Relevant to the circumstances of Mr Maru is:

(e) Falsification or being party to falsificatioi any company or client
document or record. This includes time/wage/actidgpense/leave
records etc.

[25] The grounds for a belief that serious miscanidhy an employee has occurred

must depend on the facts of each case. The empimystr have either clear evidence
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upon which any reasonable employer could safely o#lhave carried out reasonable
inquiries which left the employer, on the balandéembabilities, with grounds for
believing that the employee was at fault

[26] It has been submitted for Mr Maru that the partaken of his timesheets and
the associated vehicle GPS records from 16 MarcBOtApril 2010, was not an

accurate sample. It is submitted that McKay Eleatrishould have reviewed the
relevant records for the entire time that Mr Maad lbeen employed by the company.

[27] But that argument is inconsistent with thedfitgs inHardie v Round a case
that the Authority was referred to by counsel fog aipplicant. This case involved the
alleged falsification of timesheets, albeit thecemstances were somewhat different
to those involving Mr Maru. The Court held thataamatter of fairness, the employer
[“... was obliged to make known his concerns and thengimdior them within a reasonable
time of their occurrende and that the results of an investigation fhust be

commensurate with an ability for the employee taliethe relevant events and to challenge

the employer’s account of them.”

[28] It follows that | conclude that there was nathunfair or unreasonable about
the period of time that McKay Electrical elected ihwvestigate pertaining to Mr

Maru’s timesheets and GPS records.

[29] | conclude that a full and fair investigatiaonducted by McKay Electrical,
disclosed conduct on the part of Mr Maru that wapable of being regarded as
serious misconduct falling squarely within claus6.0{e) of his employment
agreement, in that there were reasonable groumdddiay Electrical to believe that

Mr Maru had falsified his time records on varioggasions.

Wasthedismissal of Mr Maru an action that a fair and reasonable employer
would have taken in all the circumstances?

[30] As has been submitted for Mr Maru, it is waltognised that where a serious
allegation is the basis of a dismissal, the eviddncsupport that allegation must be as
convincing in nature as the seriousness of thegehdt was submitted for Mr Maru

that McKay Electrical did not have evidence thatswaufficiently convincing to

4 Airline Stewards and Hostesses of New Zealand |[UOWr New Zealand LtdERNZ, Sel
Cas pre-1991, 985, [1990] 3 NZILR 584 at 993
> (2008) 8 NZELC 317
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support the allegation of falsification of time oeds (or dishonesty) made against Mr

Maru.

[31] The Authority has been referred to an earlieterminationRobinson v.

Rentokil Initial Ltd® where it was stated that:

There was no basis to use GPS alone to determiethahhe was working or not.
While it might provide an accurate measure of wienvan was started and moving,
that was not a measure of whether he was working.

The circumstances in thRobinsoncase were somewhat different to those of Mr
Maru, as Mr Robinson admitted that he had falsifieid timesheet entries.
Nonetheless, McKay Electrical acknowledges the g@rngroposition that the GPS
records alone do not establish whether an emplsy@erking or not, and says that it
does not expect the timesheets to have the “éxstetrt time as a GPS recording.
McKay Electrical also acknowledges that there Ww#l “some minor administration
task$ that an employee may perform before they startvitleicle and that this
consideration was taken into account in regard toMAru. And, McKay Electrical
says that it did not rely on Mr Maru’s GPS recoattsne to determine whether he had
been working during the periods relating to thedipancies that were identified.

[32] McKay Electrical says that it also:

(@) Reviewed the timesheets and GPS movements of diteay
Electrical employees and found that Mr Maru wasdhly person with

such marked discrepancies.

(b) The company found no evidence or record that MrWkgacomputer

did in fact take some time to synchronise as hechaithed.

(c) The company reviewed the weather for the monitogpegiod and
found that there were no severe storm events tbatdahave stopped
Mr Maru from performing his work.

[33] McKay Electrical says that it considered Mr iM& responses carefully but
they were found to be implausible and on the ewideat hand, the company came to
the conclusion that it was more likely than nottthdr Maru had falsified his

timesheets.

® AA179/10 (unreported) 20 April 2010
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Deter mination

[34] In determining the question of whether thendssal of Mr Maru was
justifiable, the Authority is cognisant of the dsdtshed (and often quoted) finding by
the Court of Appeal iftNorthern Distribution Union v. BP Oil New Zealantt[:

For a discussion of the kind of conduct that wilstjffy summary
dismissal it is unnecessary to look any furthemthhis Court’s
judgment inBP Oil New Zealand Ltd v. Northern Distribution @ni
[1989] 3 NZLR 580. Definition is not possible for is always a
matter of degree. Usually what is needed is condioat deeply
impairs or is destructive of that basic confideaoel trust that is an
essential of the employment relationship.the context of a personal
grievance claim under the Labour Relations [EmplegtrRelations]
Act questions of procedural and substantive fagrage also relevant.
In the end the question is essentially whetherdbesion was one
that a reasonable and fair employer would have ntake the
circumstances. [Underling added]

[35] In summary, having weighed the overall evidenand the respective
arguments of both parties, | find that a fair ardsonable employer faced with the
evidence regarding Mr Maru’s timesheets and GP8rds¢ and taking into account
his implausible explanations for the discrepandiesntified, would have concluded
that his conduct deeply impaired or was destruadivehe basic trust and confidence

that is essential to the employment relationship.

[36] This is particularly so given that Mr Maru was a role where he was
unsupervised and hence his employer relied uponthimarry out his duties and
submit honest records relating to the times thatvas physically working and/or

productive on behalf of the company.

[37] | find that the dismissal of Mr Maru was whafair and reasonable employer
would have done in the circumstances and thatidmislsal was justified. The claims

of Mr Maru are dismissed.

711992] 3 ERNZ 483 at 487
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The counter-claim from McKay Electrical

[38] McKay Electrical says that Mr Maru claimed amés paid for 30 hours
recorded on his timesheet that he did not actwatisk. The evidence of Ms Galbraith
is that Mr Maru was paid $26.28 per hour (includangpols and clothing allowance).
Therefore, McKay Electrical requires Mr Maru to agghe sum of $788.40 ($26.28 x
30 hours). On the evidence before the Authorityjctvthas not been contested in
regard to the amounts involved, | find that theinslas proven and that McKay

Electrical is entitled to the sum claimed.

[39] Mr George Maru is ordered to pay to McKay Hieal & Instrumentation
(Whangarei) Limited the sum of $788.40.

Costs

[40] Costs are reserved. The parties are inviteggolve the matter of costs if they
can, taking into account the daily tariff approachthe Authority and that the

investigation meeting was completed within halfaoflay. In the event a resolution
cannot be reached, the respondent has 28 daystfi@iiate of this determination to
file and serve submissions with the Authority. pplicant has a further 14 days to

file and serve submissions.

K J Anderson
Member of the Employment Relations Authority



