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DETERMINATION OF THE AUTHORITY

The employment relationship problem

[1] The applicant Susan Lewis claims that the respandismissed and/or disadvantaged her in
her employment. Further, the applicant claims that respondent’s conduct in respect to the
transfer of agreed client files amounts to a brezfdine obligation to act in good faith. Shoule th
Authority find that Ms Lewis has a personal griesanthe applicant seeks payment of lost earnings
and compensation.

The background

[2] Ms Lewis began employment as a staff solicitor wvift respondent in June 2001. She had
previously been in sole practice in North Canteybbier major emphasis being in family law. The
applicant was interviewed by Ms Sisson and was eyeol at Edgeware Law Centre joining
another recently hired, less experienced soli@tathe practice. Ms Lewis says she was told that
Edgeware Law Centre had a thriving practice and weag likely to continue to grow. No written
employment agreement was signed between the parties

[3] Ms Lewis says she recalled speaking to Ms Sissadheainterview regarding a moderately
serious injury the applicant had sustained somdvewvgears earlier which had been evaluated
professionally and which did not restrict her dpito practice law.

[4] Ms Sisson had been in public practice since 19@bsays that since 1996 she has had the
services of various professional accountants availto her. The respondent became concerned
about thefinancial performance of the firrand asked her father, an experienced businesgoran,
assistance. From November 2001 Mr Claude Sissendsd the office for a few days each week.



His role was to do the accounts, help with GST rretuand to try and get the
outstanding accounts paid. ... He did not do anykwwvolving the Trust Account.

[5] Following Mr Sisson’s analysis of the financial usition Ms Sisson met with him and
Mr Colin Giles, the applicant’s partner, who Mss®is says attended as Ms Lewis’s representative.
This meeting was held in February 2002. Mr Sissalvised those present that there were
difficulties with the firm’s financial situation @hthat some restructuring was needed. Ms Sisson
says she told Mr Giles that the situation did not dramatically improve redlancies may be
necessary

[6] After this meeting, Ms Sisson met with both theleggmt and her staff solicitor colleague to
stress the need for maintaining regular billingiagfathe required budgets. Ms Sisson also says she
advised all staff of the firm’s operational costal&ept them informed about the firm’s overdraft
situation.

[7] The respondent states in her evidence

In February 2002 | became aware that | would beursgfl to pay a substantial tax bill
to the IRD ...

In March 2002 it became evident that the firm'&itibase had started to decrease thus
compounding the poor financial position. This atton was made worse when | was
told in March 2002 that | needed to meet a sigaifictax bill ... by early April 2002. |
was also aware at this time that another substanaa bill was coming in for the
underpayment of the provisional tax for the 20@arficial year.

[8] I add here that there was a small payment relatimf§CC premiums and an interest payment
for the use of money involved in this second paymen

[9] In late March 2002 the issue of Dr Zelas’s mediegbrt on Ms Lewis’s head injury came to
the fore when Ms Sisson requested a copy from fpdicant claiming to be curious about the
matter. Ms Lewis saw no need to produce it angiteegurther attempts by Ms Sisson to persuade
her, the applicant did not provide a copy and tlad¢ten was let drop.

[10] A staff meeting on 27 June 2002 was convened aiathge of matters were discussed many
of which have no significant bearing on this detieation. At that meeting Ms Sisson stated that
she

also talked about the financial viability of thenfi. | advised the staff,, including the
applicant, that | was considering making a stafiictmr's position redundant. 1 told
the staff that there had been a significant redarctin the client base and this had
negatively impacted on the financial performancéheffirm. | also advised staff that it
was highly likely that those receiving the highesbme would be affected.

[11] For the sake of the record Ms Leonie Sullivan wiaschin March 2002 as practice manager.
Ms da Silva, a legal assistant, was hired in ApBi0D2 after the point at which the respondent says
she began to be concerned over the firm’s finapadormance.

[12] The recollections of staff attending the meeting2dnJune 2002 are significantly different
from those expressed by Ms Sisson in regard tosém®usness of the financial situation being
faced. All say that Ms Sisson spoke of billing amadlection needing to be done regularly. All
accept that she delivered a message that everygmued to be aware of the financial pressure on



the practice and to do what each one could to eedubut none accepts she was told the position
was dire, nor that any staff member was at imminme&k of losing her employment. Diane
Reddington summarised her perception of Ms Sisscorsments asomething needed to be done
and if it wasn’t, reduction of staff could occurther down the road | interpret that to mean that
no critical urgency was signalled to the staffret ineeting of 27 June.

[13] Mr Claude Sisson who had been assisting the regpomah financial matters became ill in or
about early April 2002. The evidence of Roz Builaesis that he withdrew and that Mr David
Hampton, the respondent’s husband, became morresgiieinvolved in the day to day operation of
the practice. Ms Burnside states that

the atmosphere in the office radically changed wmigitiiay, June and July 2002. At this

time, due to ill health Therese’s father no longame into the office but instead

Therese’s partner David Hampton began to come th& office, often snooping and

interfering in matters that were not his concernwhen Therese was approached about
our dissatisfaction she told us to ignore him bshd] seemed unable to stop him
interfering in our daily work.

[14] Similar evidence was presented by Ms da Silvais #pparent that Mr Hampton’s advice to
Ms Sisson regarding the restructuring of the bissinefluenced her decisions considerably.

[15] On 11 July Ms Lewis attended a meeting with Ms @igs the latter’s office. There are two
quite distinct versions of events. Ms Sisson shestold Ms Lewis on 8 July she wanted to meet
her and discuss her job, that she told Ms Lewidith€s financial performance was poor and that
did not have the client base to sustain the apptisaposition and that | was considering making
her position redundant as she was the highest eaneé the firm needed to save mondyurther,

Ms Sisson saybkdid not make the applicant redundant during timiseting

[16] Ms Lewis says that on or about 9 July Ms Sullivald ther that Ms Sisson wanted to meet
with her. She sayilswas asked to sit down and told almost immediatbebt the practice could not
afford me and she unfortunately had to let me dolittle further on in her evidence Ms Lewis
statesthe picture of the firm that | was drawn was mofenot being able to financially recognize
my expertise by paying me a salary commensurate mit skills ...Ms Sisson concluded the
meeting by indicating we needed to meet in a cooptiays to arrange my departuréMs Lewis
says that Ms Sisson told her not to tell anybodg &hat was happening.

[17] In evidence Mr Giles, Ms Lewis’s partner, said thtt Lewis arrived home after this meeting
in a highly agitated state and that it took hseveral hourdo calm her down. The evidence of
Diane Reddington to whom Ms Lewis said, as shegahgpon leaving the 11 July meetitige got
my marching orders confirms that Ms Sisson had conveyed her decidgmndispense with
Ms Lewis’s services at that meeting.

[18] A meeting between Mr Giles, Ms Lewis and Ms Sissaok place on 16 July which made
various arrangements relating to Ms Lewis’s departuMs Sisson agreed to have a letter prepared
advising clients of Ms Lewis’s departure and artliest was analysed to determine which clients
would be offered the opportunity to go with Ms Lewi Ms Sisson agreed that Ms Lewis would
work through a two week notice period until 26 Jalyd would be paid one month’s salary as
compensation. Ms Sisson agreed to provide Ms Lextlsa computer for use in her new practice.



Thefinancial situation

[19] The respondent’s justification for the applicaneéslundancy relies on the financial state of
the practice at the time. During the pre-employmeterview with Ms Lewis, Ms Sisson advised
the applicant that the business was growing ant gr@wth was likely to continue. If one has
regard to the net profit before tax figures for fhmancial years ending 2000, 2001 and 2002 the
practice was performing very profitably and at\gelghat would inspire confidence.

[20] What largely gave rise to the financial “crisis” mfh on the basis of the bank statements was
at the relevant time bordering on insolvency, wees failure to provide for tax obligations for a
period which pre-dated Ms Lewis’s hiring. Thisléae led to the respondent having to meet a
payment to the Inland Revenue Department of in &xoé $70,000 in April 2002. In spite of the
dedicated attention of Mr Claude Sisson in attengpto bring the financial position under control,
the weight of the debt impacted on the applicaet'gployment and Ms Sisson decided to make the
position she held redundant.

[21] Regrettably she failed to follow the proceduraluiegments placed on a employer in such
circumstances. Specifically, Ms Sisson failed doise Ms Lewis that the 11 July meeting was to
discuss her redundancy, failed to advise the apmiithat she had the right to representation,daile
to advise prior to the meeting, the method of sElecshe had employed and gave Ms Lewis notice,
although the period of notice was not defined uhel later meeting on 16 July.

Thelegal principles

[22] It is commonplace law that an employer has thet ighreorganise his or her business when
faced with serious financial difficulties. Thaghi is however, fettered by the obligation to deal
fairly with those whose employment is likely to &ected. The duties to advise employees of the
risks to their employment, to consult genuinely,attvise the selection process it is proposed to
employ, to allow for employees to submit alternatproposals for consideration before decisions
are made and the right to representation are medjifian employer is to discharge the obligation of
fair and open dealing.

[23] As indicated above Ms Sisson failed Ms Lewis irsthessential areas and later, having given
undertakings in respect to the computer and thestea of client files, behaved in a manner which
did her little credit and caused Ms Lewis additiodiatress. Specifically, the transfer of filessva
delayed on the instructions of Ms Sisson allegédigause Ms Lewis had not arranged indemnity
insurance and was the subject of a complaint t&Cdeterbury District Law Society. Then having
agreed to Ms Lewis taking the computer which predithe server to the office system, Ms Sisson
accused the applicant of theft. To avoid furttercour Ms Lewis returned the computer and took
what was essentially a terminal in its place.

[24] While | heard credible evidence that the resporigesglection of Ms Lewis’s role for
redundancy might have been tarnished by concetasnge to the applicant’s earlier head injury,
the burden of debt was such that the practice’sivgalr depended on significant and prompt
reduction in overheads. | am confirmed in thiswiey the respondent declaring Ms Burnside’s
role redundant some two weeks after Ms Lewis ledtEdgeware Law Centre.

Determination

[25] Notwithstanding the genuineness of the redundahtipd that Ms Lewis was unjustifiably
dismissed by Ms Sisson and thus has a personaiagge. It follows that the applicant is entitled



to remedies for that grievance.
Remedies

[26] On behalf of his client Mr Beck claimed lost remtaten less Ms Lewis’s income from her
newly established sole practice. Given that tldeimdancy was warranted on financial grounds |
am unable to award lost remuneration.

[27] The manner in which the applicant was dismissetl il short of the standard of a

reasonable employer acting fairly and caused Msideignificant humiliation. Ms Lewis had

been a diligent, productive and competent employbese experience was relied on by both
Ms Sisson and other staff at the Edgeware Law €entr

[28] The shabby treatment to which she was subjectebebgespondent following the notification
of her redundancy significantly heightened the tiggampact of her dismissal on Ms Lewis.

[29] Pursuant to section 123 (c)(i) | order the respahtie pay Ms Lewis the sum of $12,000.00.
In respect of the failure to give Ms Lewis reasdaaiotice | order Ms Sisson to pay the applicant
one further month’s salary in the sum of $3,416.66.

Costs

[30] | encourage the parties to attempt to resolvegkigel of costs between them. If that cannot be
achieved Mr Beck is to submit his memorandum to #ehority within 21 days of this
determination, serving a copy on Mr Goldstein. Goidstein will file and serve his memorandum
in reply on behalf of his client 14 days afterwards

Paul Montgomery
Member of Employment Relations Authority



