IN THE EMPLOYMENT RELATIONS AUTHORITY
CHRISTCHURCH
[2012] NZERA Christchurch 10

5342818
BETWEEN FRANCOIS EMMANUEL
LEURQUIN
Applicant
AND DUNEDIN CITY COUNCIL
Respondent
Member of Authority: David Appleton
Representatives: Jenny Beck, Counsel for Applicant
Lesley Brook, Counsel for Respondent
Investigation Meeting 5 & 6 December 2011 at Dunedi
Submissions Received: 14 December 2011 from thédidgpt
19 December 2011 from the Respondent
Date of Determination: 16 January 2012
DETERMINATION OF THE AUTHORITY
A. The Applicant was unjustifiably dismissed and sohis personal

grievance succeeds.

B. The Applicant’s application for reinstatement fals.

C. The respondent must pay Mr Leurquin $21,946 pursant to s 123
(1) (b) of the Employment Relations Act 2000 and $300
pursuant to s 123 (1) (c) of the Act.

D. Mr Leurquin’s disadvantage claim in respect of lis suspension
succeeds and he is awarded $5,000 in respect thdreo

D. Costs are reserved.



Employment relationship problem

[1] Mr Leurquin was employed by the respondent as eseanservator working
at the Otago Settlers’ Museum (“the Museum”). Mwutguin was employed pursuant

to an individual employment agreement.

[2] Mr Leurquin was dismissed from the employment efthspondent on 8 April

2011 after the respondent determined that he hammitbed serious misconduct. In
particular, he was found to have breached a clafisgs employment agreement
relating to conflicts of interest and to have cawéned several sections of the

respondent’s Standards for Staff Conduct.

[3] Mr Leurquin raises a personal grievance that he hadn unjustifiably
dismissed and that he had been unlawfully suspeodeél March 2011 in respect of

which he claims that he had suffered an unjustifisadvantage.
[4] Mr Leurquin claims the following remedies:

(@) Reinstatement to his former position;

(b) Payment of actual lost wages;

(c) Compensation for stress, inconvenience, humiliagioa distress in the
sum of $15,000; and

(d) Payment of legal costs.
The facts

[5] Clause 24 of Mr Leurquin’s individual employmentregment stated as

follows:

24. CONFLICT OF INTEREST

Outside working hours the employee is at libertyige their time
as they please, provided that any out of work @gt{paid/unpaid)
should not injure the Council either by competimgctly with the
Council or by bringing the Council into disrepute.

The employee and/or their Manager are responsibterdising
any situation or matter where they have a conftitinterest or
have a foreseeable potential for a conflict of iags.
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Where a conflict exists the employee and the Cbshall discuss
how the conflict of interest shall be overcome

[6] Relevant sections of the Standards for Staff Condaocwhich Mr Leurquin
was subject pursuant to his employment agreemiatéssthat the following were non

exhaustive examples of serious misconduct:

1 Fraudulent activity, which includes any dishonest
misleading statement made by an employee and/aluctior
omission which the employee knows, or ought to kimie
dishonest, false or misleading or likely to resaltoss to the
Council, its employees or any other person or coapon
dealing with or through the Council and which alscludes
(without limitation and by way of example only):

(h) Using the position of employment, or knowledge
gained from that position, to obtain a benefit
(whether financial or otherwise) for oneself or gom
third party other than the Council,

0] Accepting without authorisation (other than
remuneration by way of normal salary) any personal
fee, reward, gift, gratuity or subsidy, of any
description, including any holiday which is paid fo
or subsidised by a customer, or attempting to extra
same whether on account of any services provided in
the normal course of duty or otherwise. However,
unsolicited gifts of $50 value or less may be
accepted, provided that such gifts are not accepted
from any customer on a regular basis.

8. Possession of a customer's property without proper
authorisation or possession of another employeas,
contractor’'s  property, without the employee’s, or
contractor’s consent.

12. Acts threatening the quality of the Council's seeg and/or
efficiency or acts considered detrimental to thdetya of
customers, visitors or contractors.

16 Using the employee’s position of influence oveustamer to
cause the customer to enter into any relationshigh whe
employee, or do any other thing which may resuliainy
benefit (financial or otherwise) to the employee, amy
relative of an employee, or which might cause aaruer to
suffer any loss or detriment.

[7] On Monday, 14 February 2011, Mr Leurquin receivetglaphone call at his
home from a member of the public, Ms F, askingeitbuld look at a ceramic that she
had recently purchased and assess it for restoraki@ arranged for Ms F to visit him

at the Museum with the ceramic so that he coulddaosit.
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[8] On Tuesday, 15 February, Ms F met with Mr Leurcatithe Museum and he

took her to the conservation laboratory with themt The item in question was a
jardiniére which consisted of two pieces: a pedestd a vase. It was the pedestal
that needed repairing, having a small chip. Mrrgein agreed with Ms F that he

could restore the pedestal, and refresh the gildmghe vase, in his own time as a
private job at a cost of $200. Both parts of teeamic were left with the agreement
of Ms F in Mr Leurquin’s possession in the laborgto

[9] Mr Leurquin’s evidence to the Authority was thathem Ms F had arrived at
the Museum, the pedestal had been wrapped in &dilaelonging to Ms F, and had
been placed by her in a plastic laundry basket,thatithe vase had been wrapped
separately in newspaper and put in a cardboard lide. had originally stated to his
employer during the disciplinary investigation, anchis first brief of evidence, that

the pedestal had been wrapped in newspaper).

[10] Mr Leurquin told the Authority that once he had @opanied Ms F out of the
Museum, he had come back to the laboratory, hadtituted Ms F’'s blanket for a
thick blanket belonging to the Museum, and hadtpetpedestal back in the laundry
basket and placed it in the middle of a large tablihe entrance of the laboratory. He
said he had then transferred the vase into a catedgwvaxed box belonging to the
Museum. He had then discarded the original packpdirought by Ms F (the
newspaper and cardboard box) into the recycling inthe loading bay of the
Museum and had left her blanket in the loading batl he had taken it home that

evening.

[11] Mr Leurquin stated that he had originally intendedtake the pedestal and
vase home with him on the night of 15 February batause of a prior commitment,
had decided that that was no longer convenientsantlad left it in the laboratory
overnight. His evidence was that he regarded stafer to leave the ceramic pieces in
the conservation laboratory of the Museum thanetwé it in his station wagon in

Dunedin.

[12] When Mr Leurquin went to work the following morningn Wednesday,

16 February, he had checked the pedestal and hedsdoagain at 10.15am but when
he returned to the laboratory at 5pm to collechdé,had found the pedestal shattered
into many pieces on the floor, still wrapped in bianket, underneath the upturned

basket between the table and the shelf.
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[13] At the time when Ms F had left the ceramic in Mukguin’s care, she had
given him her contact details which Mr Leurquin hagtten on a sticky note attached
to the pedestal. However, upon finding the pedéstken on Wednesday afternoon,

that piece of paper had gone missing.

[14] Mr Leurquin, over the following 24 hours or so,anhed his manager, Linda
Wigley (the Director of the Museum) of what had weed; made inquiries of his
colleagues as to how the accident may have happmemketanaged to trace Ms F and

tell her the bad news.

[15] Ms Wigley examined the broken pedestal on the mgrnof Thursday,
17 February and took photographs of it on her bely@. Ms Wigley’s evidence to
the Authority is that she had not been told by Mutquin at that point that the vase
was in a separate box. Ms Wigley states that sldehlad two major concerns about
the situation, apart from the fact of the breakdigst, that Mr Leurquin may have put
himself in a conflict of interest position by tagimto the Museum’s premises a piece
which he had intended to restore in a private agpaad, secondly, that the ceramic
had been wrapped in a blanket that did not belorfp¢ Museum in her opinion and
which therefore may have risked contaminating iteémtbe laboratory, by way of the

introduction of insects.

[16] It is worth stating at this point that the evideneas hotly contested between
the parties as to whether there had been one oblankets. Mr Leurquin’s evidence
is that he had wrapped the ceramic in a blanke} lika Ms F’s blanket in which the
ceramic had originally arrived, was also a redatarblanket with tassels. The
respondent’s evidence (repeated by several witegseas that the Museum did not
own a red tartan blanket with tassels and thatbtheket in which Ms Wigley had
seen the item wrapped on the morning of 17 Febrway therefore the original

blanket belonging to Ms F.

[17] The concern of contamination was amplified in tBspondent’s mind when
Ms Wigley had later found out that the second piet¢éhe ceramic had apparently
been stored in a box made of cardboard belongindst& and which had been kept in
the laboratory overnight. Ms Wigley believed thfais represented a further serious
risk of contamination, especially through the pblkesintroduction of silverfish which
could have infested other items in the laboratoMr Leurquin’s evidence was, as

stated, that the box had been a Museum box.
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[18] Ms Wigley concluded that Mr Leurquin had apparerdbmmitted acts that
could amount to serious misconduct and accordingigte a letter to him dated
21 February 2011 stating that Mr Leurquin had:

a. used his position of employment and/or knowledgmegh from that
position to accept a private commission of condemawork from a

member of the public without Dunedin City Counaitlzorisation;

b. taken possession of a customer’s property, agamowi Dunedin City

Council authorisation;

c. stored the item on Dunedin City Council property an manner
potentially harmful to Dunedin City Council-owndadms stored in this

facility;

d. acted in a manner that conflicted with the inteyedtthe Dunedin City
Council and which was potentially detrimental te thest interests of

the organisation whilst in the employ of the Colinci

[19] The letter then went on to refer to the sectionghef Standards for Staff
Conduct which Mr Leurquin appeared to be in brezfcfi (h), 8, and 12), and to s.41
of the DCC Officers’ Collective Employment Agreemen(lt was subsequently
realised that Mr Leurquin was not employed undat #greement, although the terms
of this section are substantially the same asdheg of clause 24 of Mr Leurquin’s

individual employment agreement.)

[20] Mr Leurquin was invited to an investigatory meettogake place on 1 March
2011. Mr Leurquin was warned in the letter of Zbfuary that the seriousness of the

allegations meant that he could be dismissed withvauning.

[21] The investigation meeting was subsequently move@4tdiarch, at which

Mr Leurquin produced a reasonably comprehensiviemrstatement setting out what
had happened and his view of the allegations, dgngach one. Key points that
Mr Leurquin says he raised at that disciplinaryestigation meeting (orally or in his

written statement) were that:
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a. he had been led to believe that it was acceptabléim to carry out
private work, as previous managers had allowedhgrwhe had first

been recruited,
b. the risk of contamination posed by his actions negigible;

c. he believed that the provisions of the Staff Comnddecument the

respondent was referring to did not apply to thisasion; and

d. he did not believe there was a conflict of interasthe had never
hidden the fact that he had been operating outditdés working hours

on private work.

[22] The respondent's evidence is that Mr Leurquin hawt stated in the

disciplinary investigation meeting that the riskcohtamination was negligible.

[23] Following the meeting on 24 March, Ms Wigley and Wallace, the HR
adviser, briefed Mr Graeme Hall, the General MandgeCity Life for the Council,
who decided to interview Ms F on the following daldaving then carried out the
interview of Ms F, Mr Hall discussed the contents iio with Ms Wallace and
Ms Wigley, who concluded that Ms F’s statement to Wall, as reported by him,
showed several inconsistencies with the versioevehts that had been presented by

Mr Leurquin.

[24] In the meantime, a further possible act of miscahdwy Mr Leurquin had
been reported to Ms Wigley by a colleague of hihese events led Ms Wigley to
send a letter to Mr Leurquin dated 31 March. Tleiger contained a number of

elements. These were as follows:

(@) That Ms Wigley had contacted the two individuals tehom
Mr Leurquin had reported in the past, during hipEyment in what
had been the Dunedin City Museum’s Unit of the @yuncil, to ask
what their understanding was of the arrangemerds lad been in
place with respect to Mr Leurquin’s carrying out jpfivate work.
Ms Wigley summarised her understanding of the nesp® from these
two former managers as confirming thativate commissions for
conservation work were allowable under the termd aanditions of

[the applicant’'s] employment butonly when all aspects of this
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commission were conductamlitside work hours and with the full
knowledge and consent of the employer. [Emphasis included as in the
original].

(b) That a number of significant inconsistenciesbetween what
Mr Leurquin had told her and what Ms F had told W&ll had
emerged;

(c) That a separate but related matter had been brooidietr attention by
the exhibits team leader involving the conservdtestoration of an
exhibit known adixie Town The letter stated the following passages

in respect of this matter:

I have included it here to demonstrate a patterbetiaviour
constituting serious misconduct.

The evidence obtained during this investigation teasaled

a significant breach of the trust and confidenceneen you

as the employee, and your employer. Serious misioond
deliberate withholding of information, and dishonhesd
misleading statements made by you have placed the
reputation of the Otago Settlers Museum and theemid
Council at serious risk. Your conduct has beemdoto be
detrimental to the best interests of the organaatand to
contravene the following sections of Dunedin Cityugcil
Standards for Staff Conduct.

The letter then went on to list the sections of $tendards for Staff
Conduct that Mr Leurquin’s conduct was said to hdweached,
namely ss.1, 1(h), 1(i), 12 and 16. Ms Wigley asated in the letter
that these matters constitute a breach of the specé#itng and
conditions of your Individual Employment Agreemavith DCC

(Clause 24, Conflict of Interest)

(d) The letter went on to say that, if Mr Leurquin hedything further he
wished to bring to her attention in relation to #ikegations, he would
be provided with an opportunity to do so by attegdithe HR
department on 6 April 2011.

(e) The letter concluded by suspending Mr Leurquin deven daydo
allow you time to find a suitable representativedaattend this

meeting.
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[25] Mr Leurquin’s evidence is that the receipt of theter had led him and his
union adviser to conclude that a decision had diré@en made that Mr Leurquin had
committed serious misconduct, and that the purpédbe meeting on 6 April was
merely to discuss whether he should be dismissetbbr This meeting was, for an
unexplained reason, postponed to Thursday 7 Aprll2 and Mr Leurquin wrote a
letter to Ms Wigley dated 7 April which stated imidh terms that he strongly
disagreed with her conclusions of serious misconddeliberate withholding of
information, dishonest and misleading statemehts; the suspension was unjustified,

and that there was no justification for dismissaliese circumstances.

[26] When he attended the meeting on 7 April, Mr Leunqeifused to elaborate on
his brief letter as he believed that, on the badithe contents of the letter of

31 March,any argument was useless

[27] Ms Wigley subsequently wrote a letter to Mr Leurgadvising him that she
had found him to have committed serious miscondancthe form of deliberate
withholding of information and dishonest and misdieg statements. He was found
to have breached sections 1, 1(h), 1(i), 12 andfltée Standards for Staff Conduct
examples of serious misconduct as well as clausef24s individual employment
agreement. The dismissal was effective immediatEhe dismissal letter did not
explain how the findings had been reached, antl\wwas necessary in the Authority’s
investigation meeting to question Ms Wigley in sodetail to ascertain her rationale

in concluding that Mr Leurquin had committed ses@nisconduct by his actions.
Findings

[28] The respondent concluded that Mr Leurquin’s miscahtiad fallen into three

categories:

(@) Serious misconduct in respect of Mr Leurquin takimg a private

commission, and actions associated with that;

(b) Serious misconduct in respect of Mr Leurquin bmggitems into the
conservation laboratory which could have introdugests, thereby

risking the contamination of existing artefactsglan

(c) Dishonesty, in respect of certain statements madslibLeurquin in
the course of the disciplinary investigation.
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Did Mr Leurquin taking on a private commission, and his associated actions,

constitute serious misconduct?

[29] The respondent’s finding with respect to Mr Leurgtaking on private work

contained three sub-categories of misconduct. &these as follows:

(@  That Mr Leurquin had used his position of employtnen obtain a
benefit for himself. (Section 1 (h) of the sericusconduct examples
set out in the Standards for Staff Conduct);

(b)  That Mr Leurquin had accepted without authorisatopersonal fee,
reward, gift, gratuity or subsidy of any descriptimn the course of
duty. (Section 1 (i) of the serious misconductregkes set out in the
Standards for Staff Conduct);

(c) That Mr Leurquin had used his position of influemser a customer to
cause a customer to enter into a relationship with or to do any
other thing which may result in any benefit to graployee. (Section
16 of the serious misconduct examples set out enStandards for
Staff Conduct);

[30] Mr Leurquin had given evidence that he had nevereived a formal
explanation of the terms of the Standards for STaifiduct prior to him meeting with
Ms F. In addition, there appeared to be no explamaf the meaning of the sections
relating to serious misconduct in the StandardsStaff Conduct, or elsewhere. For
the reasons | give below, it is my view that it v reasonable for the respondent to
have concluded that Mr Leurquin’s actions in takiog a private commission
constituted breaches of the sections relatingrios® misconduct in the Standards for

Staff Conduct and clause 24 of his individual ergpient agreement.

Section 1 (h) of theerious misconduct examples set out in the StandandStaff

Conduct

[31] With respect to the first allegation, that Mr Leunrg had used his position of
employment to obtain a benefit, Mr Leurquin hadrsiited in his written statement
produced at the 24 March disciplinary investigatinaeting that he had not been in
breach of section 1 (h) because:
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a. he had not gained any knowledge of conservationvbrking at the

Museum,
b. he had not been using his position to attract aatexork;

c. there had been no real financial benefit in therajoen that was going
to cost Ms F $200; and

d. he had not been running a business but had begin® a service to
the community which had brought kudos to the Musewnot the other

way round.

[32] Whilst Ms Wigley appeared to accept that Ms F hawtacted Mr Leurquin at
his home, and had obtained his name from a pot#kop in Dunedin rather than
through the Museum, it was Ms Wigley’s view thatvas Mr Leurquin’s act of taking
the ceramic onto Museum premises and entering ant@greement with Ms F on
those premises to carry out paid work that put mnbreach of section 1(h) of the

serious misconduct examples set out in the Stasdardtaff Conduct.

[33] However, taking into account the plain words oftieec1(h), the mischief it
appears to address is the prevention of an emplafyéee respondent misusing his or
her positiongua employee of the council, to gain a benefit. Amample might be if
Mr Leurquin had advertised himself as a conservafothe Museum in order to
enhance his reputation and thereby attract priwetek, or had known of a need for
some conservation work to be done through his ipositand had usurped the
council’'s position by taking the work for himselflhere was no evidence, however,

that the respondent had concluded that eitheresietiexamples had been the case.

[34] Whilst Ms Wigley had indicated that Mr Leurquin h&ted to enhance his
reputation by arranging to meet Ms F on Museum [gesnand by taking her into the
Museum laboratory, this is not the conclusion thdtir and reasonable employer
could have reached. Ms F already knew of Mr Leurguhen she had called him at
his home and his position at the Museum was alrgadyic knowledge. | am also
satisfied that Mr Leurquin could not have reasopalmderstood section 1(h) to
extend to the situation in question, and so cooldhave been aware that his actions

would put him in breach of section 1 (h).
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[35] I therefore find that it was not reasonable fortégpondent to have concluded
that Mr Leurquin had been in breach of s.1(h) ef $tandards for Staff Conduct.

Section 1 (i) of theserious misconduct examples set out in the Stand@nmdStaff

Conduct

[36] With respect to s.1(i) of the Standards for Stafih@uct, a&ccepting without
authorisation ..... any personal fee, reward, giffratuity or subsidy, of any
description, including any holiday which is paid far subsidised by a customer, or
attempting to extract same whether on account gfsanvices provided in the normal
course of duty or otherwiyeMr Leurquin had not made any written or oral
submission during the 24 March meeting about hitndé breach of this section,
presumably because it had not been identified pstential breach at that point by
Ms Wigley in her letter of 21 February 2011.

[37] Ms Wigley explained in her evidence that she hagamged Mr Leurquin as
having been in breach of this section by his maldhgn agreement with Ms F to
carry out private work whilst he had been physicah Museum premises. However,
| do not accept that it was reasonable to interghmet wording of the section as
prohibiting that act or to have expected Mr Leunqtv have understood that his
action would put him in breach of that section. ®plain reading of the section, it
appears to be directed at preventing employees &arapting bribes.

[38] | therefore find that it was unreasonable for tbgpondent to have concluded
that Mr Leurquin had been in breach of section bfi)the Standards for Staff
Conduct.

Section 12 of the examples of serious misconduct

[39] Ms Wigley explained that her conclusion in relationthis section related to
Mr Leurquin’s risking contamination of the Museuntefacts, and so | shall deal with

this below.
Section 16 of the examples of serious misconduct

[40] The respondent also found that Mr Leurquin had bedreach of section16

of the examples of serious misconduct; namely, gusire employee’s position of
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influence over a customer to cause the customent&r into any relationship with the

employee, or to do anything which may result in bagefit to the employee.

[41] Whilst the meaning of section 16 is relatively cleam its face, as | have
already found, a fair and reasonable employer cowt have concluded that
Mr Leurquin in any way used his position of infleenas a member of the
respondent’s staff to obtain a benefit from MsFherefore, | do not find that it was
reasonable for the respondent to have found thdtddrquin had been breach in this

section of the serious misconduct examples setheustandards for Staff Conduct.
Conflict of interest — clause 24 of the individeahployment agreement

[42] The respondent had also found that Mr Leurquintieh in breach of s.24 of
his individual employment agreement, relating tafgots of interest. Paragraph 24
prevents an employee from carrying out any workvagtwhich may injure the
Council by competing directly with it or by bringjnt into disrepute, and states that
the employee and/or their Manager are responsitedising any situation or matter
where they have a conflict of interest or haveradeeable potential for a conflict of

interest

[43] Mr Leurquin had made representations to the resgandh his written
statement on 24 March that he did not consider délintg have been in breach of the

equivalent of this clause in the collective agreentecause:

a. The amount of work activity had been limited and m&t put him in

competition with the respondent;

b. He had never hidden the fact that he had been topgrprivately
outside of his working hours;

c. He was registered on the respondent’s contracttatabase and had
performed (private) conservation work for the regpent in the past;

and

d. The respondent’s reputation had not been brougbtdisrepute as the
incident had not been made public and the breakagehighlighted
the need for a security review in relation to tladdratory. He

disclaimed responsibility for the destruction of thase.
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[44] In deciding whether it had been reasonable for mégpondent to have
concluded that Mr Leurquin’s action has createarmlict of interest, it is necessary
to examine what is meant by the clause relied upothe respondent. Counsel for
the respondent has submitted that the meaningrdfictoof interest is not difficult to
understand and that Mr Leurquin’s duty to act ie test interests of the Museum as
its Senior Conservator conflicted with his interessecuring and performing private
restoration work. However, clause 24 of the indiinal employment agreement, upon
which the respondent relied, allows an emplojeeise their time as they please
subject to the express provisos of not competingctly or bringing the council into

disrepute.

[45] Counsel for the respondent also provides me witlefenition of conflict of
interest from the Employment Relations Authoritideon inDodds v Secretary for
Justice (ERA Wellington, 17 December 2009, WA201/09). Heee it is the
meaning of clause 24 that is important, and | rio& the requirement in that clause
on the employee to raigay situation or matter where they have a condicinterest
or have a foreseeable potential for a conflict mterestcomes in the second subpart
of clause 24, after reference in the first subadats not competing directly or
bringing the council into disrepute. In the absentan express definition cbnflict

of interest it is my view that that the meaning adnflict of interesin this clause of
the individual employment agreement is properlybto read in the context of the
overall clause; namely, to prevent the emplogempeting directlyor bringing the
council into disrepute This is certainly what Mr Leurquin understooe ttlause to
mean, as was evident from his written statemetiteagespondent on 24 March.

[46] Given this, it is then necessary to examine wheithems reasonable for the
respondent to have concluded that Mr Leurquin haenbin a conflict of interest
situation, as defined by this clause. As the redpat obviously knew at the time of
the dismissal, the Museum did not provide the saewice as Mr Leurquin had
intended to provide to Ms F, and therefore he caubd have been reasonably

regarded as having been in breach of the prohibdiodirectly competing.

[47] The respondent gave evidence that Mr Leurquin’'soast in bringing
contaminated items into the Museum could have plabhe Museum in disrepute if
infestation had occurred. | shall deal with thiglier below. However, | do not find

that it was reasonable for the respondent to hamelagded that Mr Leurquin’s action
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in accepting a commission from Ms F on the premifdbe Museum, which he had
intended to carry out in his own time, using hisnowaterials outside of the

respondent’s premises, could in any way have briotilghrespondent into disrepute.

[48] The respondent gave evidence that the fact of thakbge had risked putting
the respondent’s reputation at risk. | find tiatvas not reasonable to have blamed
Mr Leurquin for the breakage and believe that tegpondent should have placed
more weight on Mr Leurquin’s representation tha&t tisk arose from the standards of
security in the laboratory at the time of the beeggk The role played by
Mr Leurquin’s action in bringing Ms F’s item intbe laboratory and storing it there

was to (unwillingly) highlight those standards etarity.

[49] Therefore, | do not find that it was reasonable tfug respondent to have
concluded that Mr Leurquin’s actions in acceptingaamission from Ms F on the

premises of the Museum brought or risked bringimgrespondent into disrepute.

[50] Once again, it is not reasonable to have expectedeMrquin to have

understood a wider definition of conflict of intetethan that which can be plainly
read in the terms of clause 24 of his individualptyment agreement without that
having been previously explained to him. | thereftnd that it was not reasonable
for the respondent to have concluded that Mr Leardiad been in breach of this

clause.
A further factor

[51] Another factor to take into account in the ovefaliness of the decision to
dismiss Mr Leurquin arises from a report which baén prepared for the Museum by
a customer advocate after Mr Leurquin’s dismissal.This report made
recommendations in relation to the circumstancedeunvhich staff can undertake
private work and allow members of the public intorkvlaboratories. This convinces
me that, at the time of Mr Leurquin’s dismissallesudealing with these issues had
not been clearly established by the respondentgormmunicated to the staff.

[52] Therefore, as far as the allegation that Mr Leurguaccepting of a private
commission from Ms F on Museum premises is conckrrtbe respondent’s
conclusion that this action put Mr Leurquin in brleeaof the various aspects of the
Standards for Staff Conduct and his employmenteageat, and that it constituted



16
serious misconduct justifying dismissal is not timet a fair and reasonable employer

could have reached in all the circumstances.

Was the introduction of the blanket and cardboard lox into the laboratory

serious misconduct?

[53] | now turn to the second major element of the redpat’s finding of serious

misconduct; namely, that Mr Leurquin had brougho ithe conservation laboratory
materials from outside (a blanket and a cardboarsd tvhich could have introduced
pests into the sterile environment of the labosgttirereby risking infestation of some

of the artefacts belonging to the Museum.

[54] In Mr Leurquin’s written statement to the resportdgmepared for the
24 March meeting he had stated that the pedesthbean wrapped in a newspaper
(which he had discarded) and that he had rewrajpiped thick blanket used for the
Museum relocation programme. When Mr Hall had spaio Ms F, she had told him
that she had brought the pedestal into the Museuspped in her own blanket and
the vase in a separate cardboard box. Mr Leurgaghnever explained his version of
events about having swapped Ms F’s blanket for semon one before the respondent
had dismissed him, and this only emerged in Mr fair's second brief of evidence.
As the respondent had not known about Mr Leurquais'sertion that he had swapped
the blankets at the time of the dismissal, it is material to my determination as to
the justifiability of the dismissal to decide wheththere had been one or two
blankets. However, it is relevant to the issuecohtribution, and | prefer the
respondent’s evidence that the Museum did not owrdatasselled tartan blanket
similar or identical to Ms F’'s and so | find that Meurquin had not, in fact swapped

Ms F’s blanket for a Museum one.

[55] As far as the cardboard box containing the vassoimeerned, Ms Wigley's

evidence was that she had only became aware @ind the second piece of the
ceramic) when a colleague, Claire Nodder, the cbdas team leader for the
Museum, had told her about it on 28 February. Tbhiteague gave evidence to the
Authority that the box she had seen was a corrdgeaedboard box which was not
used by the Museum because it could harbour pésts satisfied that Ms Nodder’s

evidence was accurate.



17
[56] | believe that it had been reasonable for the medgot to have concluded at
the time of the dismissal that Mr Leurquin hadadticed into the sterile environment
of the conservation laboratory, and retained tfierever 24 hours, materials which
could have contained pests, which could in turnehafested certain items in the
laboratory. The question to consider next is wetthis act constitutes serious

misconduct justifying Mr Leurquin’s dismissal.

[57] The respondent relies on section 12 of the exangdlegrious misconduct in
the Standards for Staff Conduct in its conclusibat tMr Leurquin had committed
serious misconduct. A¢ts threatening the quality of the Council’'s seed and/or
efficiency or acts considered detrimental to thdetsa of customers, visitors or
contractors.

[58] Applying Angus v Ports of Auckland Limitef2011] NZEmpC 160 at [45] |
am obliged, when deciding whether the respondeatismissal of Mr Leurquin was
what a fair and reasonable employer could have dord the circumstances at the
time the dismissal occurred, to take into accouwd particular nature of the
employing enterprise. The respondent ran a musehicth had a serious reputation
to maintain, which could have been damaged if recipus and fragile items had

become infested with insects as a result of poasékeeping by Mr Leurquin.

[59] Evidence from a conservator from the Museum, MBleg, who had 30 years
experience of working as a conservator, was thatistvMr Leurquin introducing the
blanket and box into the laboratory did presentisk fin his view, different
conservators had different views of these riske al$o stated that, at the time when
Mr Leurquin had done this, the standards in the@das were not as stringent as they

have now become.

[60] Evidence from Ms Nodder was that Mr Leurquin haérbesistent that the
Museum staff were not to store things in ordinasgregated cardboard boxes because
of the risk of silverfish. She referred the Autiypto the minutes of a meeting in
May 2010 in which it is recorded that Mr Leurquiadhreferred to his concern about

silverfish, moths, carpet beetles and borer beitrgduced through packaging.

[61] In view of this, it was reasonable for the resparide have concluded that
Mr Leurquin had an obvious appreciation of the sisknd yet had knowingly

introduced into the sterile environment of the @wation laboratory, and retained
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there for over 24 hours, materials which could hewetained pests, which could in
turn have infested certain items in the laboratdrizerefore, | believe that it had been
reasonable for the respondent to have concludedvthbeurquin hadhreatened the
quality of the Council’s servicgsection 12 of the serious misconduct exampldbef

Standards for Staff Conduct) and so had commigeidss misconduct.
Dishonesty

[62] The final category of serious misconduct that hasknb found was that
Mr Leurquin had been dishonest in statements thahdd made to the respondent

during the disciplinary investigation. The stateserelied upon are as follows:

a. Mr Leurquin had omitted to explain that he had regexd to meet Ms F
at the museum, creating an impression that sheuradd up without

prior arrangement;

b. Mr Leurquin had stated that Ms F had attended dunis lunch time,
whereas Ms F stated that she had come at a pmgadatime of
10.30 am;

c. Mr Leurquin had stated that Ms F had brought thaeptal wrapped in

newspaper rather than a blanket;

[63] | agree that the words used by Mr Leurquin in higtten statement to the
respondent dated 22 March 2011 create the impregsiat there had been an
unsolicited and unarranged visit from Ms F. Ifstihiad been a deliberate attempt to
mislead his employer, Mr Leurquin would have doogaccording to counsel for the
respondent, in order to cause his employer to tthakhe had not had an opportunity
to meet Ms F elsewhere. However, this would haenta clumsy attempt to mislead
given that he need not have taken Ms F into ther&bry (a fact that Mr Leurquin
never hid) even if her visit had been unsolicitedimarranged. On balance, therefore,
| believe that the respondent’s conclusion thatetied been a deliberate attempt on
the part of Mr Leurquin to mislead it in this respaas not a reasonable conclusion

to have reached.

[64] | turn next to the issue of whether Ms F attendesl Museum at 10.30 (as
asserted by Ms F) or 12.30, during Mr Leurquin’sndn time, and whether
Mr Leurquin’s assertion that she did so at 12.38 diahonesty. The respondent gave
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the benefit of the doubt to Ms F on this issue, hading heard her evidence | do
prefer her account on this point. This suggesas kr Leurquin deliberately lied to
his employer to make it believe that he had not MstF during working hours.
However, | do not consider that he necessarily (&xhe could have been mistaken as
to the time) and | take into account the fact tinat timing of the meeting was not
something upon which the respondent placed sigmfieveight. Therefore, | do not
believe that it was reasonable to have treatecaghonstituting serious misconduct.

[65] With respect to the respondent’s conclusion that.®urrquin misled it about

the pedestal being wrapped in newspaper or a kiahkelieve this to have been a
genuine mistake on the part of Mr Leurquin. Whetie had introduced a blanket or
newspaper from outside made little difference te tisk of contamination, and

Mr Leurquin would have gained nothing from lyingoab this.

[66] The respondent also asserts that Mr Leurquin atessnfp influence Ms F
before Mr Hall could talk to her. Mr Leurquin adted talking to Ms F but | do not
consider the evidence on this point to have bedircigmtly cogent to enable me to

reach a conclusion that he attempted to undulyénite her.
Was dismissal justified?

[67] The dismissal having taken place after 1 April 20l necessary to consider
whether the respondent’s dismissal of Mr Leurqueswhat a fair and reasonable
employer could have done at the time the dismissalirred, pursuant to the s.103A

test as amended. This provides:

(1) For the purposes of section 103(1)(a) and thg question of
whether a dismissal or an action was justifiablesirioe determined, on
an objective basis, by applying the test in sulisecp).

(2) The test is whether the employer's actions, laow the employer
acted, were what a fair and reasonable employetccbave done in all
the circumstances at the time the dismissal ooaabccurred.

(3) In applying the test in subsection (2), theh®uity or the court must
consider—

(a) whether, having regard to the resources avadalo the
employer, the employer sufficiently investigate@ thllegations
against the employee before dismissing or takingaagainst the
employee; and
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(b) whether the employer raised the concerns thatemployer had
with the employee before dismissing or taking actgainst the
employee; and

(c) whether the employer gave the employee a redden
opportunity to respond to the employer's concemioeie dismissing
or taking action against the employee; and

(d) whether the employer genuinely considered thepleyee's
explanation (if any) in relation to the allegatiorsgainst the
employee before dismissing or taking action agaimstemployee.

(4) In addition to the factors described in subsett(3), the Authority
or the court may consider any other factors it Ksimppropriate.

(5) The Authority or the court must not determinaliamissal or an
action to be unjustifiable under this section spleécause of defects in
the process followed by the employer if the defeete—

(@) minor; and

(b) did not result in the employee being treatethily

[68] The Employment Court iAngusholds that the new test allows for more than
one possible justifiable outcome and more thanpwssible justifiable methodology.
Ibid, at [35]. Applying the new test, | find that, as &8 the substantive reasoning of
the respondent was concerned, a fair and reasoeatpiyer could have concluded
that Mr Leurquin’s action in introducing the blankand box into the laboratory
justified his dismissal. However, | am also obtige consider the procedural fairness

of the dismissal (paragraph 26Arigus.

[69] As far as procedural fairness is concerned, Ms &Yiglletter of 31 March to

Mr Leurquin left much to be desired in two respects

(@) The summary of the advice that Ms Wigley had resgifrom the two
previous managers of Mr Leurquin with respect te Work that he
could carry out was materially misrepresented by Wigley in her
letter to Mr Leurquin dated 31 March 2011. The temails from
those managers put before the Authority did naiestas claimed by
Ms Wigley in her letter, that primary commissiorts tonservation
work were allowableonly when all aspects of this commission were
conducted outside of work hours and with the fulbwledge and
consent of the employerNeither email stated thatll aspectsof the
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commission had to be conducted outside work hand, neither said
anything about théull knowledge and consent of the employaving
to be obtained. The emphasis that had been ptatéuese statements

by Ms Wigley (by way of emboldened text) was stigngisleading.

(b) The second aspect of the letter that caused meeponeas its
presentation of the findings with respect to thed”ifown exhibit as
having been proven before the disciplinary meehad taken place.
This was despite the fact that this letter had likervery first occasion
that the allegation relating to Pixie Town had evsren put to
Mr Leurquin.  Therefore, it is not in the least muging that
Mr Leurquin and his Trade Union adviser had conetugrior to the
meeting on 7 April that decisions had already beeade that
Mr Leurquin had committed serious misconduct. Tikisspecially so
when they would have been aware that Ms Wigley imaceipt of
advice from the council's own professional HR Advis(who,
according to evidence put before the Authority, ftéh the letter
signed by Ms Wigley).

[70] Ideally, Mr Leurquin would have used that meetingg 70 April to have
defended himself and explained his position in gneaetail. Ms Wigley gave
evidence that, if he had, it may have persuadedniérto have dismissed him.
However, | find that the letter of 31 March wasttem so as to reasonably convince
Mr Leurquin and his adviser that a decision hacaaly been made that he had
committed serious conduct and, therefore, thaetles little to be gained from him
explaining himself. On Ms Wigley’s evidence, thifere, Mr Leurquin was deprived
of a chance to possibly persuade her that he shmiltiave been dismissed because
of the effect of the 31 March letter.

[71] In summary, the letter of 31 March 2011 had besttemrin such a way as to
cause Mr Leurquin reasonably to believe that asiletihad already been reached, so
that he had been discouraged from participatingy ful the process. Therefore,
taking into account the Authority’s power tmnsider any other factors it thinks
appropriate under s. 103A (4), | believe that the letter aslyyvcaused procedural

unfairness, and was not a letter that a fair arabaeable employer could have
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written. | am satisfied that this defect was mitr@n just a minor one and that it did

result in the employee being treated unfairly.

[72] Therefore, taking this factor into account, | bedian all the circumstances

that Mr Leurquin’s dismissal was unjustified.
The suspension

[73] Mr Leurquin has claimed a disadvantage for haviegnbsuspended. Section
103(1)(b) of the Employment Relations Act 2000 pdeg that a personal grievance
includes a grievance th#dte employee's employment, or 1 or more condittdribe
employee's employment (including any condition thatvives termination of the
employment), is or are or was (during employmeat tias since been terminated)
affected to the employee's disadvantage by sonustifigble action by the employer

[74] Mr Leurquin was suspended prior to the amendmemtthe Act that took
effect on 1 April 2011. Therefore, Section 103Atlkwé Act as it was enacted prior to
1 April 2011, is relevant. This provided tHat the purposes of section 103(1)(a) and
(b), the question of whether ....... an action wasfjalkte must be determined, on an
objective basis, by considering whether the emplewgetions, and how the employer
acted, were what a fair and reasonable employer lvduave done in all the

circumstances at the time the ...... action occurred.

[75] The rationale for the suspension stated in Ms Wiglketter of 31 March 2011
referred to above was that the suspension wasvéotgne to Mr Leurquin to enable
him to prepare for the forthcoming disciplinary rieg. Evidence given at the
Authority’s investigation meeting was that the msgent also wanted Mr Leurquin to
take the matter seriously and that the respondext been concerned how
Mr Leurquin would react to a named employee who dladed the respondent to the
Pixie Town concerns. Neither of these reasons lbesh stated in the suspension

letter.

[76] | have a number of concerns about the process spession. First,

Mr Leurquin had not been afforded the opportundyhtive representation present
when he had been told he was to be suspended.n@gcdespite the respondent’s
evidence to the contrary, | find that Mr Leurquiadhnot been given any real

opportunity to comment on the suspension.
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[77] Finally, | find the rationale for the suspensioncamvincing. No cogent
evidence was provided to support the respondesssrton that Mr Leurquin had not
been taking the allegations seriously, and evée iiad not been, suspension was not
the appropriate step to take to instil in him asgeof the significance of the situation
he was facing. Nor was it an appropriate methodllofving him time to prepare. It
was up to Mr Leurquin to seek time off if that haglen a concern. In addition, no
evidence was provided to support the fear that ®urfjuin would have reacted
inappropriately towards the staff member whom #&pondent sought to protect. |
do not believe that suspension was a necessamlgasomable step for the respondent

to have taken.

[78] Suspension has been long been held to be an diajblti disadvantage in
employment — se€anterbury Rubber Workers I[UW v Dunlop (NZ) [1983] ACJ
367. InSefo v Sealord Shellfish L{@008) 5 NZELR 407 the Court held that the
obligation of good faith required an employer compéating possible suspension to be
active and constructive, responsive and communiatind to provide relevant
information and an opportunity to comment whereeaislon is likely to have an

adverse effect on the continuation of employment.

[79] In summary, | find that Mr Leurquin suffered an wstjfied disadvantage in
his employment by being subjected to an enforcegension, and by the way that it

had been imposed.
Remedies

[80] Having found that Mr Leurquin’s dismissal was uifiesd, | must now turn to
the appropriate remedies.

Reinstatement

[81] Mr Leurquin seeks reinstatement to his positiosexsor conservator with the
Museum. Reinstatement is no longer the primaryedymavailable to a successful
grievant. S 125 (2) of the Employment Relationst 2000 provides that the

Authority may provide for reinstatement if it isgaticable and reasonable to do so.

[82] Ms Wigley, on behalf of the respondent, gave evigethat reinstatement was
not practicable and reasonable because the Museas iw the process of
redevelopment, they had two conservators well emsady and that the issue of the
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breakage of Ms F’s ceramic still caused tensionjtagmained unresolved, and
suspicion had been put on staff members. Whil&t hot believe that the latter point
carries much weight after such a passage of tim@oaevidence was proffered that
Mr Leurquin had accused any staff member, | do @tcdkat it would not be
practicable or reasonable for the Museum to rei@skdr Leurquin to his present
position in view of the redevelopment programme ikan train, in which the two
conservators have been playing an important rdlebelieve it would be unduly

disruptive to dislodge one of those conservatowder to reinstate Mr Leurquin.
Lost remuneration

[83] I now turn to the question of sections 123 (b) 488 of the Act. Mr Leurquin
gave evidence that he had suffered loss of remtioeras a result of his dismissal. |
am satisfied that he has made reasonable efforfindoa replacement position,
including applying for jobs overseas, and that swdhk is very hard to come by
given its specialist nature. Mr Leurquin gave ewice that he had found fixed term
and small jobs, but that he was substantially dpocket.

[84] S 128 (3) provides that the Authority may, in itscdetion, order an employer
to pay to an employee by way of compensation fonumeration lost by that
employee as a result of the personal grievancemagreater than that provided in
subsection 128 (2), namely the lesser of a sumléqubat lost remuneration or to 3

months’ ordinary time remuneration.

[85] Mr Leurquin was dismissed on 8 April 2011, and hadtl found a permanent
job of equivalent status as his job with the resigon by the date of the investigation
meeting. Itis likely that he will not do so fasree time, if ever, given his age and the
scarcity of such posts. Bearing in mind the pptes set out ifelecom New Zealand
Ltd v Nutter[2004] 1 ERNZ 315, as applied in a string of casbs, latest of note
being the Court of Appeal case &m’s Fukuyama Food Services Ltd v Jian Zhang
[2011] NZCA 608, the discretionary nature of theneely under s 128 is inconsistent
with any principle requirindull compensation to be awarded. Amongst the factors t
be considered features the consideration of whetliger contingencies may have
resulted in termination of the employee’s employtméut for the unjustifiable

dismissal.
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[86] Mr Leurquin was not under any warnings prior to kiismissal and no

evidence was given that his performance had begenggcause for concern, or that
his position would have been disestablished. Thboere | think it reasonable to
conclude that Mr Leurquin would have remained inplyment, but for his

dismissal, for at least another six months. Sixhtihg gross loss of earnings is
therefore the starting point for an award of congadion for lost remuneration under
s 123, bringing s. 128 (3) into the equation.

Compensation for unjustifiable dismissal

[87] Mr Leurquin gave evidence of the effect upon hinbeing dismissed. Whilst
a part of his stress had no doubt been caused eoynifsterious breakage of the
ceramic in the laboratory, for which the employanmot be blamed, | am satisfied
that Mr Leurquin suffered humiliation, loss of digyp and injury to feelings which

were of a reasonably significant nature directlaassult of his unjustified dismissal.

[88] Taking these factors into account, | find that cemgation under S123 (1) (c)
in the sum of $15,000 is an appropriate sum.

Contribution

[89] S 124 of the Act requires me to consider the extemthich the actions of the
employee contributed towards the situation thategase to the personal grievance
and, if those actions so require, to reduce theedees that would otherwise have

been awarded accordingly.

[90] | have found that Mr Leurquin kept in the Museum Ms blanket and

cardboard box risking contamination of the Museumrgefacts, despite his own
advice to his staff of the risks of infestation pgsts, which the respondent was
entitled to find amounted to serious misconduchave also found that Mr Leurquin
misled his employer with respect of the time whemtet Ms F. These factors carry a

reasonable element of blameworthiness.

[91] Taking these factors into account, | believe tha appropriate to reduce the
awards under s 123 (1) (b) and (c) by 50%.
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Compensation for the unjustified suspension

[92] | believe that Mr Leurquin suffered an unjustifidtsadvantage arising both
out of the fact of his suspension, and also the wayas effected, that justifies a
separate award under s 123 (1) (c) of the Actet ltlsis at $5,000. | do not believe
that this sum should be reduced pursuant to s 124ecAct as Mr Leurquin did not

contribute in any way to the unjustified suspension

Summary

[93] [find that:
a. Mr Leurquin was unjustifiably dismissed;
b. Mr Leurquin was unjustifiably disadvantaged by lgesnispended,;
c. Mr Leurquin should not be reinstated;

d. The respondent should pay MrLeurquin the sum ofl, %%,

comprising 6 months’ lost salary less 50%;

e. The respondent should pay Mr Leurquin the sum ¢gs@&Y pursuant to
s 123 (1) (c) of the Act in respect of the unjuabfe dismissal,

f.  The respondent should pay Mr Leurquin the sum ¢dC5% pursuant to
s 123 (1) (c) of the Act in respect of the unjuabife suspension.

Costs

[94] Mr Leurquin has applied for legal aid, and coste aeserved pending
notification to Mr Leurquin whether his applicatibas been successful. Once he has
been so notified, his counsel is to advise couftsdghe respondent and the Authority
without delay of the outcome of his applicationnyAclaim for costs by Mr Leurquin
should be made by lodging and serving a memoranalitinin 28 days of the date of

this determination. The respondent will have @hieir 14 days to lodge and serve any

reply.

David Appleton
Member of the Employment Relations Authority



