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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Laing) alleges that she was difijaisly dismissed from her

employment as a merchandiser by the respondentrg&ateston Foods). George
Weston Foods resists the claim and say that thelogep conducted a proper
investigation into disciplinary allegations madeaiagt Ms Laing and reached a

conclusion that a fair and reasonable employer vbale made.

[2] Ms Laing commenced employment with George Westayds@n 1 July 2008

working in a part-time capacity in the Oamaru arebler role necessitated her
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attending at the various supermarkets in the distmnd replenishing stocks of her

employer’s products.

[3] Ms Laing maintains that she was a diligent emplogeé certainly, there are
no disciplinary warnings before the Authority upthe point at which George Weston

Foods commenced its final disciplinary investigatio

[4] The first documentary evidence available to Ms paimat all was not well in

the employment relationship was a letter from GeoMyeston Foods dated
28 January 2010 in which it set out an allegatibrseyious misconduct which was
alleged to have happened at Oamaru’s Northside Wenld store on 20 January
2010. The letter requested Ms Laing’'s attendaric@ alisciplinary meeting on

2 February 2010.

[5] This letter however was not the first sign of trleubecause Ms Laing had
received a telephone call from a George Weston #dddnager advising her that she
wasbannedfrom the North Side New World store in Oamaru. [M#g was not told

during this telephone discussion why she was baanddt was not until she received
the 28 January letter some days later that sheabl@sto make the link between the

two communications.

[6] Ms Laing was unable to get her usual support peffgisrBurrell) to attend the
disciplinary meeting to which she had been summondsd Burrell having left
Oamaru for Christchurch to attend the funeral aof $ister. George Weston Foods
says that the disciplinary meeting on 2 February02proceeded after its presiding
manager Carolyn Moyle, the Regional Sales Manabad satisfied herself that
Ms Laing wascomfortableabout proceeding with the meeting in the abserica o
support person. Ms Laing was as clear as could her evidence to me that she was

in no senseomfortableabout proceeding but was given no choice by thel@yer.

[7] The disciplinary meeting proceeded over someth&sg than one hour in the
morning of 2 February 2010 and Ms Laing makes a barmof criticisms of the
approach taken by George Weston Foods. Firstsake that at no time until the
Employment Relations Authority’s processes starteti she seen the written
complaints on which George Weston Foods proceedethst her. In particular,
those written complaints were not made availablédp at the disciplinary meeting

and indeed, as | noted above, she did not actsaley them until long after her



3
dismissal had been effected. This is so notvatiding the fact that those complaints
about her are dated 23 January 2010, that is tois@ydays before the disciplinary

meeting.

[8] Ms Laing told me that she had absolutely rejecteriwwrongdoing of which
she was accused in the general way in which it puasto her by George Weston
Foods. Of course, had she had the opportunitgvew the written complaints on
which the employer acted, she might well have keda to make a better and fuller
defence of her position. But the point remaing #ie was adamant in the evidence
she gave me that she absolutely denied the eleroéiite wrongdoing of which she

was accused. Those elements were:

. Using abusive, threatening and offensive languagel a
behaviour in the workplace;

. Being violent;

. Harassing and bullying a customer.

[9] Ms Laing told me that she did not use bad languagk she provided some
evidence to corroborate that position. She alsuedebeing violent and made the
point that the allegations of violence were madea lypung man who was, she said, at
least 6ft tall and on the Authority’s own assessnhoés Laing herself, she would be
5ft 2in tall. Finally, the allegation that Ms Lgmadharassedand bullied a customer
was denied and indeed Ms Laing’s position was ifhitere were any harassment at
all it was the other way around with the young mdro made the principal complaint

harassing and bullying her on a regular basis.

[10] Ms Laing says that in the face of that trenchantialeof wrongdoing, she
would have expected George Weston Foods to rewdltet store where these events
allegedly occurred and seek comment from the siamger and the complainant and
other witnesses about what she said. In fact, 8dsd_says that there was no attempt
made by George Weston Foods to put her side ddtthrg to the complainant and his
supporting witnesses nor was their any attempt bgr@e Weston Foods to speak
again directly to the store owner, presumably teesgn who originally banned

Ms Laing from attending at the store.

[11] Furthermore, Ms Laing took it upon herself afteg thismissal to contact the
store owner in relation to the alleged banning dalye told by the store owner that

he had never banned her from the store at allthEumore, the store owner allegedly
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told Ms Laing that he had not been consulted byr@edVeston Foods after the
disciplinary meeting.

[12] Ms Laing also complains that at the 2 Februaryiplis@ary meeting, George
Weston Foods’ Manager Carolyn Moyle asked her thmes of the young men
involved in the incident as if she (Carolyn Moyt#yl not know who they were and
may not even have seen their statements at thedimaeconducted the disciplinary

meeting.

[13] Finally, Ms Laing complains that the notes of th&cgblinary meeting are not
accurate and have beadjustedafter the notes were taken but before copies were

made available to her some weeks later.

[14] At the conclusion of the disciplinary meeting, Maihg is clear that there was
no decision made by the employer and she rementhieisng at the time that she
thought that the meeting had gone tolerably wealmfrher perspective. She was
somewhat surprised then to receive a telephonetdllD7pm on that same afternoon
from one of the George Weston Foods’ managers gdien to attend at the Oamaru
depot. At the meeting at the Oamaru depot whidk fplace at around 4.30pm on
that same afternoon, Ms Laing was asked to sigocardent. Ms Laing explained to
me that the document was put to her as the secagel @f a two page document. She
asked to see and read the first page. The figgt paas her letter of dismissal. She
had never seen that letter before and had no prwning that she was dismissed
from her employment nor was she given any oppdstiuini comment on the issue of
penalty after the employer had concluded that trelact complained of was indeed

serious misconduct.

[15] Having read the first page of the letter, whichcofirse is dated 2 February
2010, Ms Laing was then puzzled to see the secagw pequiring her signature
referred not to a letter of dismissal but to a rdcof warning. The copy of this
document provided to the Authority has the word nirag underlined and then
somebody has written beside it a second versioth@fword warning. Ms Laing
thinks that the underlining of the typed written rdblowarning was hers. She
proceeded to sign the document under the heashmgijoyee acknowledgemdmnit
then added the following message in her own hanihgrat the bottom:

Dear Carolyn,
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| will sign the dismissal form but | cannot agreithathe accusations
made of me by members of North Side New World dtaffcept that
I am banned from NSNW (North Side New World) whitécts my
employment with GWF (George Weston Foods) a bitlen my part
and a huge amount of pressure on the other sidelédsto my
termination with GWF. Sorry that it went that walgnjoyed my work
and time with the company. Cheers. Layla Laigned under
duress bullied out of my job.

[16] In much the same way as Ms Laing did not receieegy of the notes of the
disciplinary meeting, she also was not given a oofpthe disciplinary letter and had

to wait until 25 March before that copy documensweovided to her in the mail.

[17] The parties attended mediation but were unableesolve their differences

there and the matter then proceeded to the Aughdadt investigation. The

Authority’s investigation was made a little moreattenging than usual by the cold
snap which affected the South Island of the coudtnyng mid August 2011. On the
day appointed for the investigation meeting to peatin Oamaru, Ms Laing was late
to the investigation meeting because of snow fglimOamaru and Mr Purgaric was
unable to attend the investigation meeting at altdnse he was snow bound in

Dunedin.

[18] The Authority proceeded to take Ms Laing’s evideniest and gave
Mr Purgaric an undertaking that George Weston Faexldence would be taken at a
time and date convenient to the Authority and thgleyer. The evidence of the
employer was taken on 14 September 2011 at Chuistichand subsequently, on 16
September 2011, the Authority spoke by telephorth Wir Brendon Murray, the

owner of the Northside New World store at Oamarul.

[19] In the particular circumstances of this case, théhdrity decided it would be
appropriate to give the parties the opportunityesolve matters on their own terms
but in the result, their efforts were unsuccessfnd this determination became

necessary.
Issues

[20] For the purposes of determining this matter, it v helpful if the Authority
considers each of Ms Laing’s objections to the gsscadopted by the employer. To

that end, | intend to consider the following quess:
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(@) Did Ms Laing forego a support person?

(b) Did Ms Laing see the written complaints?

(c) Was Ms Laing’s explanation properly considered?

(d)  What was the position of North Side New World?

(e)  Were the notes of the disciplinary meeting acc@rate

)] How was the dismissal communicated?

(9) Did Ms Laing receive timely copies of correspondshc
Did Ms Laing forego a support person?

[21] As | have already noted, Ms Laing was adamantttiedisciplinary meeting

convened for 2 February 2010 proceeded withoutfieedy agreeing to take part in
the absence of her support person. She says lbatvas given no choice in the
matter. That is not how Carolyn Moyle, the Reglo8ales Manager for George
Weston Foods, remembers the situation at all. t®hk me that Ms Laing was

comfortableabout proceeding without a support person andtites of the meeting

taken by another George Weston Foods managerfaatfithat.

[22] Subject to the question of whether the minuteshef disciplinary meeting
themselves are generally able to be relied uparogrwhich | deal with further on in
this determination, | am satisfied that on thisnp@nyway Ms Laing is mistaken and
that she made it plain enough to the employerghatwas happy to proceed without a
support person. If an employee says unequivodbHy they are happy to proceed
with a meeting in the absence of a support pelsinot fair for the employer to be
required to second guess that consent and dishatntite employee is not happy,
when she or he says they are.

Did Ms Laing see the written complaints?

[23] | have already noted that Ms Laing claimed she ma@sshown the written

complaints at the disciplinary meeting. This gisstcan be dealt with shortly.
Ms Moyle confirmed that she may not have given espf the letters to Ms Laing at
the disciplinary meeting. She went on to tell inattwe didn’t say who it was'that

had complained antshe [Ms Laing] tried to guess who it was” That suggests that



7
Ms Moyle’s recollection, that the written complamere not presented to Ms Laing,

iS correct.

[24] That assessment being consistent with Ms Laingideexce, | am satisfied

Ms Laing was not shown the written complaints, nthtstanding that they were dated
23 January 2010, as | have already noted, nine loefgse the disciplinary meeting.
It follows they were in existence before the dilnogry meeting, available to the
employer, and ought to have been made availabtadbgmployer to the employee.

Was Ms Laing’s explanation properly considered?

[25] It will be recalled that Ms Laing thought she hageg a good account of
herself at the disciplinary meeting and felt readiy positive about the outcome.
However, she pointed out to me, and | accept,ghatwas only responding to general
allegations consistent with the three bullet poiimsthe employer’s letter of
28 January 2010, summoning her to the disciplimaggeting. | have set the bullet
points out in full in para.[8] of the determinatidiut broadly they allege abusive
language, violence, and harassing behaviour.

[26] George Weston Foods maintains that it properly ssexk the material
advanced by Ms Laing on her own behalf which | mef@ to especially in para.[9] of
this determination. But the reality is that, withigutting the actual complaints to the
affected employee, it is not possible to accuratsgess the nature of the rebuttal
offered. Rebuttal of a general nature relatingeoeral allegations is simply not the

same as particular rebuttal directed at preciseptaints.

[27] Furthermore, the meeting between the principal ggatists, having
commenced at 10am on the morning of 2 February,20&6 over within an hour and
by 4.30pm that same day, Ms Laing was looking Htter of dismissal. That short

time span tends to suggest a want of reflectiontiamel to consider by the employer.

[28] It follows that | am not satisfied that Ms Laingsh&een given a proper
opportunity to be heard in defence of the allegetionade against her, principally
because she was never actually shown the writedansent of those allegations from

the persons making the complaint at first instance.
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What was the position of North Side New World?

[29] It will be recalled that Ms Laing was told by hemmediate manager that she
had beerbannedfrom North Side New World. Allegedly, this bangiwas because
of the behaviour complained of. As part of the arity’s investigation, | spoke to
the owner of North Side New World, Mr Brendon Mwyravho told me that he had
notbannedMs Laing at all, but had simply told George Weskmods that because of
the problems that Ms Laing was causing in his stdre did not want her
merchandising in the store in the future. He shgthe provided notes of the various
incidents to George Weston Foods and these inadediuded incidents of Ms Laing
following some of his staff home on more than oneasion, confronting one of the
staff members on his own doorstep, accusing one¢hef staff of stealing, and
ultimately physically confronting one of New Workddyoung male staff member in

the store.

[30] Mr Murray also confirmed to me that he had receigedespondence dated
30 November 2010 from Ms Laing and the parties sgbsntly had a short telephone
conversation in which the owner of North Side Newrlf confirmed to me that he
had told Ms Laing that he had not banned her frioenstore but that the ban had been
imposed by George Weston Foods, her employer.eEitlay, the factual position is
that he had expressed to Ms Laing’s employer hshwhat Ms Laing not work in his
store into the future and it had implemented tlgjuest in a way it thought was

appropriate.

[31] | am satisfied then that North Side New World el George Weston Foods
that Ms Laing was not to work in its store in tliure, but that it was George Weston
Foods’ decision to refer to Ms Laing as having bbannedfrom North Side New

World, Oamaru.
Were the notes of the disciplinary meeting accurafe

[32] It is difficult for the Authority to form a view aut the accuracy of the
meeting notes in the absence of their author, MgeAbarvis, who was Ms Laing’s
immediate manager. Ms Jarvis has ceased her emptdywith George Weston
Foods and was not available to the Authority duntsginvestigation. However,
Ms Moyle, the Regional Sales Manager for Georget@veBoods who presided at the
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meeting, thinks the notes are accurate (althougly #re difficult to read), while

Ms Laing regards the notes as having bedjonsted

[33] Itis difficult to take this question any furthemthing turns on the accuracy or
otherwise of the notes, save for the question vérelihs Laing did in fact agree to

proceeding with the meeting without a support pers@sent.
How was the dismissal communicated?

[34] Ms Laing’s evidence, as | have already sketchedth& she received a
telephone call at 4.07pm on the day of the distgnl meeting. That call was from
Ms Jarvis, her immediate manager, who instructeddikegedly without preamble or
further explanation, to report to the Oamaru degio4.30pm. When Ms Laing did
that, she was confronted with Ms Jarvis inviting teesign, in effect for the receipt of
her own letter of dismissal, but without first shiog/her the letter of dismissal itself.
Because Ms Jarvis is not available to the Auth@ritgvestigation, it has not been

possible to take her evidence and assess heraetoll of these events.

[35] If it is true that Ms Jarvis initially failed to elw Ms Laing the letter of
dismissal and sought only to get Ms Laing to sigereipt of it, that would be grossly
unfair. Certainly, Ms Moyle confirmed to me in heridence that she had no further
part in the dismissal process after the discipjimaeeting that she presided over and
her subsequent telephone discussion with the owafniorth Side New World which
happened during the course of that same day, 21&8br2010. Ms Moyle also
participated in the preparation of the letter ofndissal, and while the letter is
ostensibly to be signed by her, it was in fact ppydanother staff member of George
Weston Foods. Certainly Ms Moyle told me that dltenot personally communicate

the fact of the dismissal to Ms Laing.

[36] It follows that the communication of the dismissdlMs Laing by George
Weston Foods happened solely at the Oamaru depdt38pm and following.
Ms Laing’s evidence is that Ms Jarvis told her mughand it was only Ms Laing’s
own insistence on seeing the letter of dismissaiclwvwas stapled to the front of the
second sheet which Ms Laing eventually signed tknewledge), that Ms Laing
found out that she had, in fact, been dismissedtheé Authority’s view, that process
of conveying a dismissal in that haphazard andrucstred way is not in accordance

with principle and not the action of a fair andseaable employer.
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Did Ms Laing receive timely copies of correspondem®

[37] Ms Laing’s evidence is that Ms Jarvis was suppdsedupply this material
and | accept that that seems likely. George Westoods, in its evidence, also
thought Ms Jarvis would be the appropriate pointoftact. However, Ms Laing
says that she did not receive timely copies ofegpondence, including the letter of
dismissal, of which there was apparently only oogycat the meeting at the Oamaru
depot. On the evidence before the Authority, lehtty accept that Ms Laing did not

receive timely copies of correspondence.
Determination

[38] I have no hesitation in concluding that Ms Laing lagpersonal grievance as a
consequence of being unjustifiably dismissed. dchethis conclusion for two
principal reasons. The first is George Weston Bbdailure to provide Ms Laing
with copies of the written complaints about herfacilitate her response to those
complaints. The failure to do that is unfair ancejpdices the ability of the
complainant to give a full account of the circumsts and perhaps to satisfy the
employer that there is an innocent explanationh® matters in contention. The
second major reason | consider the dismissal ufiggsts the process used by George
Weston Foods to deliver the decision to dismiss.| Aave described it, based on the
evidence available to the Authority, it is not &rdissal effected by a fair and just
employer. There is, as George Weston Foods noepégcno reason either in law or
in practice to require an employee to acknowledgeviiting, either receipt of a
warning or receipt of a dismissal letter. What vea$raordinary about the present
circumstance, apart from this archaic process ekisg a receipted acknowledgment
from the employee, was the fact that the acknowtexig plainly referred to a
warning whereas the letter itself was actually teteof dismissal. But the main
concern about the dismissal process was not thehatient or otherwise of a receipt
to the letter of dismissal, but rather the unsatisfry way in which the fact of the
dismissal was communicated to the dismissed emeloyds Laing ought to have
been told by the decision-maker that she had bésmissed, and why, and that
decision ought to have been conveyed in persomatahe very least, in a personal
telephone call. Leaving it to a subordinate tospas a letter, which it seems the

subordinate did not even want to give Ms Lainglwsite had signed for its receipt, is
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a poor process indeed and does not, in my opimiamiorm with the dictates of New

Zealand’'s employment law.

[39] Having reached the conclusion that Ms Laing hasfesed a personal
grievance by reason of having been unjustifiablgndssed, it follows that, in
principle anyway, she is entitled to remedies. Hwsv, before considering that
aspect, | must turn, as the statute requires,daqytlestion of contribution. The Act
requires me to consider whether Ms Laing has dautied to the circumstances giving

rise to her personal grievance.

[40] | am satisfied that in the present case Ms Lairgydmatributed significantly to
the circumstances giving rise to her personal gnee. | do not accept Ms Laing’s
evidence that she was blameless in the complaideragainst her. | much prefer the
measured conclusions reached by the owner of N&idé New World who was very
clear in what he told me about Ms Laintgld” behaviour and his determination not
to continue to tolerate that behaviour in his stohds Laing sought to persuade me
that the harassment was against her rather thaetpated by her; | do not accept that
on the evidence available to me. The complaintsesbal and physical abuse by
Ms Laing are less clearly made out, but there seeondoubt in my mind that the
harassment allegation against Ms Laing was cleadgie out and ought to have been
dealt with by the employer. Indeed, this is a cabere, had the employer dealt
appropriately with the information at its dispos#ihe Authority’'s fundamental

conclusion in this matter might well have beenatiht.
[41] | assess the contribution of Ms Laing at 50%.

[42] Taking that contribution figure into account, IrtkiMs Laing is entitled to
compensation under s.123(1)(c)(i) of the Employnieeliations Act 2000 in the sum
of $1000 and | think a contribution to her wages asfother $500 would be
appropriate. Both those figures reflect the 50%trtoution finding that |1 have

arrived at.

[43] In addition, she is entitled to have the Authostyiling fee reimbursed.
George Weston Foods is to pay $71.56 to Ms Laindpan regard, together with the

compensation sum and wages already referred to.
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Costs

[44] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



